IN THE MATTER OF Jan undertaking of the 
Regional Municipality of Hamilton-Wentworth 
to develop and construct the Mountain Rast- 
West and North-South Transportation Corridor 
(The Red Hill Creek Expressway), to connect 
Highway 403 in Ancaster to the Queen Elizabeth 
Way in the eastern portion of the City of 
Hemilton; and ancillary matters related 
thereto. 


AND IN THE MATPER OF a decision of A.B. Ball 
and M.D. Henderson, members of the Ontario 
Municipal Board, sitting as members of a 
Joint Board established pursuant to the 
Consolidate@ ‘Hearings Aet, (S20.1981, 
c. 20) approving the undertaking under the 
provisions of the Environmental Assessment 
Act and other Acts. 


AND IN THE MATTER OF reasons for decision of 
Mil. Jeffrey, Vice Chairman of the 
Environmental Assessment Board, sitting as a 
member of the Joint Board, cejecting the 
undertaking. 


A ication to The Honourable Lieutenant 


Governor-in-Council 


RESPONSE .TO THE PETITIONS OF THE SAVE THE 
VALLEY COMMITVER, THE HAMILTON REGION 
CONSERVATION AUTHORITY AND THE LIMERIDGE 
ROAD PROPERTY CWNE INTERE QUP INC 


OSLER, HOSKIN & HARCOURT 
Barristers & Solicitors 


P.O. Box 50 

First Canadian Place 
Toronto, Ontario 

M5xX IBS 


J. Edgar. Sexton 
Thomas R. Lederer 
(416) 362-2111 


—"= 
P. O.Box 50 
OSLER First CANADIAN PLACE 
TORONTO, CANADA 
HOSKIN & as 
HARCOURT 
TELEPHONE (416) 362-2111 
BARRISTERS AND SOLICITORS CABLE ADDRESS CARTHOS 
TELEX O6-22457 
January 31, 1986 
DELIVERED 


Ms. Catherine Darling 
Chief Librarian 
Hamilton Public Library 
55 York Bouelvard 
Hamilton, Ontario 

L8R 3K1l 


Dear Ms. Darling: 


Re: Regional Municipality of Hamilton-Wentworth 
Proposed Expressway - Our File No. 52,444 


Herein please find two copies of the Response being 
filed on behalf of the Regional Municipality of Hamilton-Wentworth 
with respect to the Petitions delivered to the Honourable 
Lieutenant Governor-in-Council by the Save the Valley Committee, 
the Limeridge Road Property Owners Interest Group, Inc. and the 
Hamilton Region Conservation Authority. 


These Petitions were delivered with respect to the 
Decision of a Joint Board rendered on October 24, 1985 approving 
the application of the Regional Municipality of Hamilton-Wentworth 
to construct a road linking Highway 403 in Ancaster to the Queen 
Elizabeth Way in east Hamilton. 


We trust you find this satisfactory. 


Yours very truly, 
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Enclosures 


COC: RR. Plant 
T. Lane 


The Regional Municipality has presented a 
formidable case in which it has shown 
overwhelming, in most cases uncontradicted, 
evidence that the proposed road can be 
constructed in such a manner that the 
physical qualities and the environment of 
the Valley can be greatly enhanced to the 
benefit of the citizens of Hamilton and 
those features can peacefully co-exist, both 
in the public interest. 


(Decision of the Joint Board, page 187.) 


Digitized by the Internet Archive 
in 2024 with funding from 
Hamilton Public Library 


https://archive.org/details/responsetopetiti0OOunse_0O 
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INTRODUCTION 


By a Decision of a Joint Board appointed pursuant to 
the Consolidated Hearings Act, 1981 the Regional Municipality of 
Hamilton-Wentworth was given approval to construct a new road 
connecting Highway 403 in Ancaster to the Queen Elizabeth Way in 
the eastern portion of the City of Hamilton. This decision was 


rendered on October 25, 1985. 


The Honourable Lieutenant Governor-in-Council has been 
petitioned by the three principal opponents appearing at the 
hearing. This document is the response of the Regional 


Municipality of Hamilton-Wentworth to these petitions. 


The Undertaking 


The roadway commences at the interchange of Highway 
403 and Mohawk Road and proceeds easterly approximately 300 feet 
south of Limeridge Road. It swings north and crosses the 
Niagara Escarpment in the vicinity of Mount Albion Road. The 
road then follows a hydro right of way along the edge of the Red 
Hill Creek Valley arriving at the floor of the Red Hill Creek 
Valley at Greenhill Avenue. It then proceeds northerly through 
the Red Hill Creek Valley to a new interchange with the Queen 
Elizabeth Way. The roadway link is an integrated facility with 
a controlled access roadway in the north-south direction and a 


limited access arterial in the east-west direction. 


The Hearing 


The Joint Board held a preliminary meeting during the 
month of June, 1984. The substantive portion of the hearings 


commenced on October 15, 1984 and continued until June 20, 1985. 
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The principal opponents to the project were the three 


Petitioners: 


Bi the Save the Valley Committee, a ratepayers group with 


384 members; 


Ze the Limeridge Road Property Owners Interest Group 


INC. 5 


and 


a ratepayers group of approximately 45 members; 


3% the Hamilton Region Conservation Authority. 


Environmental Assessment 


The studies which were the foundation for the 


Environmental Assessment (Exhibit 57 and 58, Environmental 


Assessment) commenced in February, 1978. A consultant was 


retained to undertake work in phases. The phases were as follows: 


Phase 


Phase 


Phase 


Phase 


Future Road Needs and Data 


Collection, July, 1978 


Preliminary Evaluation of 


Alternatives, January, 1979 


Detailed Impact Assessment and 


Evaluation, August, 1979 


Functional Planning of Preferred 


Option, September, 1981 
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This work was updated and consolidated into the 
Environmental Assessment dated December, 1982. This document 
formed the basis of the Regional Municipality of Hamilton- 


Wentworth's application to the Joint Board. 


The Environmental Assessment Process 


The studies were carried out by a Working Committee 
made up of representatives of the Regional Municipality of 
Hamilton-Wentworth, the Hamilton Region Conservation Authority, 
the Hamilton Street Railway, the City of Hamilton, the Niagara 
Escarpment Commission, the Ministry of Transportation and 
Communications, the affected area municipalities and the 
consulting team. The Working Committee reported to a Steering 
Committee composed of representatives from the staff of the 
Regional Engineering Department, the Regional Planning and 
Development Department, the Ministry of Transportation and 
Communications, the City of Hamilton Traffic Department, the 
City of Hamilton Department of Engineering, the Chairman of the 
Working Committee and elected representatives from the Regional 
Municipality and affected area municipalities. The Steering 
Committee made recommendations to the Regional Council. Only 
the elected officials voted with respect to decisions made by 


the Steering Committee. 


Rationale for the Project 


The Environmental Assessment Act requires that a 
proponent, in this case the Regional Municipality of Hamilton- 
Wentworth, provide a "Statement of the rationale for the 
undertaking". In complying with this requirement the Regional 
Municipality of Hamilton-Wentworth presented four separate 


rationales for this project. 
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This road will provide increased access to the new 
industrial parks, a regional shopping centre, lands owned by the 
Ontario Land Corporation and other developing areas. It is an 
essential link in the Regional Municipality's industrial 
Strategy. Bt) wild @bestihe? Catal ystitior E tare aicerre economic 


development. 
Bes The Traffic Demand Rationale 


A population of 445,000 has been projected for the year 
2001. It was agreed by all witnesses that this was an appropriate 


figure for planning purposes. - 


With this figure in mind, a complex modelling program 
was undertaken to determine future traffic demand for crossings 


of the Niagara Escarpment. 


An examination was undertaken of the capacity of the 
existing crossings of the Niagara Escarpment. The capacity of 
these roads was then compared with the model results. A traffic 
deficiency ranging from 1,300 to 4,000 vehicles in the p.m. peak 
hour is projected. Based upon these figures, there is a need 


for a new crossing of the Niagara Escarpment. 


4. The Traffic Operational Rationale 


There are problems with respect to the operation of 
vehicles in the City of Hamilton. Most truck routes go through 
residential areas. Trucks have difficulty maneuvering on narrow 
city streets. Cars and trucks are the source of numerous 
complaints by local residents. Despite a comprehensive program 
of "channelization", traffic light integration, creation of one- 
way streets and the removal of parking from city streets, these 


problems persist. The road will assist in overcoming these 


difficulties. « 
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Impacts 


The Environmental Assessment Act requires that a 
Proponent describe "the effects that will be caused or that 
might reasonably be expected to be caused to the environment and 
the actions necessary or that might reasonably be expected to be 
necessary to present, change, mitigate or remedy the effects 


upon the environment". 


A full environmental assessment has been undertaken 


and the full range of potential impacts has been assessed. 


Based on a sophisticated modelling program it was 
determined that any increased noise from the proposed road will 


be within applicable guidelines. 


Based on a Ministry of Environment model and further 
work it was determined that dust emissions will fall within 


applicable guidelines. 


A detailed assessment of the Red Hill Creek Valley was 
undertaken. Fourteen environmentally sensitive features were 
identified. The road was realigned to minimize the impact upon 
those features. Of the 704 acres which make up the Red Hill 


Creek Valley, only 157 will be used for the road. 


Based on a sophisticated modelling program it was 
determined that there would be minimal impacts to the hydrological 


characteristics of the Red Hill Creek Valley. 


The impact of the road on heritage resources was also 


addressed and was not found to be a significant issue. 
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Other potential impacts were investigated and evidence 


presented before the Joint Board. 


IT IS RESPECTFULLY SUBMITTED that the requirement 
in the Environmental Assessment Act that a proponent demonstrate 


the rationale for a project has been met in this case. 


IT 1S. RESP ECTRPULLY “SUBMIULEDS thatwiam COND ie cic 
environmental assessment has been undertaken and that the 
impacts from the construction of this road will be minimal.) 2ne 
decision of ‘the Joint Board is appropriate sand proper inecne 


circumstances. 


IT IS RESPECTFULLY SUBMITTED that these Petitions be 


refused. 
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THE PROVINCIAL SIGNIFICANCE OF THIS PETITION 


Presentation of a Petition to the Honourable Lieutenant 
Governor-in-Council is a serious matter. It should be undertaken 
responsibly and based upon a careful consideration of the 


decision being petitioned. 


This Petition suggests that this matter is one of 
Provincial importance because the Decision of the Joint Board 
"will surely be cited as authority for several disturbing 
principles" (Petition, page 2) including that "environmentally 
sensitive areas will be improved by the construction of roads 
and bridges" and that "neglect and abuse of a natural resource 
is a valid reason to damage the resource further" (Petition, 


page 2). 


These are glib statements which taken at face value 
are patently wrong both as a reflection of common sense and of 
this Decision. They insult not only these Joint Board members but 
members of future, as yet unappointed, panels who, it implies, 


will make rulings relying on this "authority". 


The Decision of the Joint Board in this case reflects 
careful consideration of the evidence. The majority. of the 
Joint Board has determined that when the benefits of this 
project are weighed against the impacts, which will be minimized 
through mitigation, approval for its construction should be 
given. It stands for no general principle with respect to the 
treatment of the natural environment or any other part of the 
environment as that term is defined by the Environmental Assess-— 
ment Act, R.S.O. 1980, c. 140. It does indicate that ancillary 
to the construction of this road some improvements to the 
present unkempt condition of the Red Hill Creek Valley (the 
"YValley") area will be undertaken. It does not suggest that 


some of these improvements could not take place if the road were 


not built. 
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Interestingly enough, the area will generally be 
improved by the closing of Mountain Brow Boulevard which presently 
Passes immediately over Albion Falls. This closure could 
not take place without construction of this road and will 


serve to dramatically improve this scenic resource. 


Thememismprovincial significance related to this 
Petition. The provincial legislature has, through the 
Environmental Assessment Act, put in place an onerous code and 
process which every municipality must follow in order to have 
such a proposal approved. The procedure called for is expensive 
and protracted. In this case, a great deal of time and money 
has been expended to prepare the Environmental Assessment and to 
conduct the hearing. The Regional Municipality of Hamilton- 
Wentworth (the “Regional Municipality") has been successful in 
that a majority of the Joint Board has approved the proposal. 
The efficacy of the entire environmental assessment process is 
challenged by this Petition. What municipal council will risk 
the time, the funds and the embarrassment associated with 
attacks launched against it, as has been the case here, if 
it becomes apparent that such an approval may well be subsequently 


overturned by the Honourable Lieutenant Governor-in-Council. 


The Consolidated Hearings Act, 1981, S.O. 1981, c. 20 


leaves open the possibility of a Petition tc the Honourable 
Lieutenant Governor-in-Council but it is respectfully submitted 
that it should only be acted on in the most unusual and unique 


circumstances. There is no such circumstance in this case. 


The Petition also suggests that there is significance 
in the fact that large amounts of provincial funds are being 
committed to this project and that "the approval of this project 
determines in a major way the provincial priorities for the 


Hamilton area for at least 15 years" (Petition, page 7). The 
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Province of Ontario has committed itself to fund this project to 
a level of 70% for the first phase and to negotiate its level of 


Participation in the remaining stages. 


The Regional Municipality has relied on this commitment 
in presenting its case to the Joint Board. The Joint Board has 


accepted this commitment. 


ss sthe Ministry of -Transportacion and 
Communications has participated throughout 
the planning of the overall undertaking and 
has indicated its willingness to fund Stage 
1 and to discuss at the end of Stage 1 the 
future allocations and scheduling of the 
remaining portions of the project, and the 
Board accepts the Minister's letter dated 
September 24, 1984 as a future commitment to 
participation in the total project. 


(Ruling of the Joint Board, Transcript, 
pages 12,931-12,934.) 


To overturn the Decision of the Joint Board on the 
basis of concern over this commitment is to raise the question 
of whether a municipal corporation can rely on such a commitment. 
Certainly, this would create serious difficulties for any 


municipality which wished to proceed on a similar project. 


The Petition suggests that the commitment of monies to 
assist in the construction of this road will in some way limit 
provincial contribution to other matters of concern and interest 
in this community. Presumably, money spent on a municipal road 
pursuant to policies of the Ministry of Transportation and 
Communications (the "MTC") would not limit provincial financial 


commitments made in the Hamilton area pursuant to other provincial 


programs. 
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RATIONALE FOR THE PROJECT: INTRODUCTION 


Legislative Requirement 


The »Petition is, in’ largetpart/# based! on) the notion 
that need for the proposed road has not been demonstrated, the 
implication being that if the project cannot be shown to be 
incontrovertibly and absolutely necessary it ought not to be 
approved. This view suggests a fundamental misunderstanding of 


the requirements of the Environmental Assessment Act. 


In setting out the requirements of an environmental 
assessment the legislation does not use the word "need". 
Rather, it provides that an environmental assessment document 
must contain a description and statement of the "rationale" for 


the project. 


Specifically, clause 5(3)(b) of the Environmental 


Assessment Act states: 


5(3) An environmental assessment submitted 
to the Minister pursuant to subsection (1) 
shall consist of, 


(b) a description of and statement of 
the rationale for, 


(i) the undertaking, 

(ii) the alternative methods 
of carrying out the 
undertaking, and 


(iii) the alternatives to the 
undertaking. 


(emphasis added) 


The Petition, by using the words "needs" and "rationale" 


in the same phrase separated by the conjunction "or" implies 


that these words are synonymous (Petition, page 16). They are 
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The Concise Oxford Dictionary defines "need": 


as a noun: 

circumstances requiring some course; necessity 
for presence or possession of; emergency, 
Crasesy,).time of difficulty; destitution, 
lack of necessaries, poverty. 

and; as a verb: 


be necessary; stand in need of, require, be 


needy; be under necessity or obligation to do. 


On the other hand, the word "rationale" is defined: 


reasoned exposition, statement of reasons; 
fundamental reason, logical basis. 


(emphasis added) 


Accordingly, the test which a proponent must meet 
under the Environmental Assessment Act is that a "logical basis" 
for the undertaking be shown. It need not demonstrate an 
absolute or incontrovertible need. Nor could such a test ever 
be met. In an absolute sense, when one considers the potential 
impact of a particular project on the environment, a dispute may 
arise as to whether it should be built, despite its apparent 
benefits. In that sense, questions will always be asked as to 
whether a project is "necessary". More significantly, many 
projects deal, as does this project, with the future. This was 
recognized by the Joint Board in its Decision where it notes 
that “extensive lead time is required for proper planning 
design and construction of the road" (Decision of the Joint 
Board, pages 189-90). No matter how sophisticated the means of 
arriving at projections of what is to take place in the future, 
there will always be uncertainty. There will always be those 


who differ as to the basis upon which projections are to be 


made. 
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In this case, the Regional Municipality has done much 
more than demonstrate a logical basis for the project. It has, 
in fact, gone beyond what is required on a reasonable 
interpretation of the applicable legislation and has shown that 


the road is needed. 


The majority of the Joint Bosra considered the submis- 
sions made by counsel on behalf of the Regional Municipality 
with respect to the appropriate test to be applied and recognized 
that the Regional Municipality has gone beyond the basic 


requirement of showing a logical basis for the project. 


Mr. Sexton said that a reasonable basis is 
sometimes called "need", but the word “need" 
is not found in the Environmental Assessment 
Act ,“whach lim sectronm 563) 0b) b)nt (da beand 
(iii) requires: 'A statement of the rationale 
for the undertaking'. 


Mr. Sexton said that ‘'rationale' means 
"statement of reasons', 'fundamental reason', 
or ‘logical basis', and therefore that is 
the first major point of his argument. 


(Decision of the Joint Board, pages 161-2) 


The nature of the undertaking is such that 
extensive lead time is required to allow for 
proper planning, design and construction, 
and the evidence shows clearly that a 
demonstrated need, in terms of traffic 
demand, will be evident by the time the 
construction is completed. 


This demonstrated need is not to be confused 
with any perceived saving in time required 
for individual trips between various areas 
of the City because travel time can be 
influenced by many factors. 


(Decision of the Joint Board, pages 189-90) 


There is reason to believe that the author of the 
dissenting reasons did not consider the implications of applying 
an inappropriate test. These reasons, while they deal with an 


interpretation of the concept of "need", suggest that: 
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The Environmental Assessment Board has in 
the past interpreted the provisions of the 
Act [the Environmental Assessment Act] to 
require the proponent to prove need, and 
indeed it was not otherwise argued by the 
Proponent or opponents at the hearing. 


(Decision of the Joint Board, page 230) 


As the decision of the majority of the Joint Board 
notes, this point was argued at the hearing (see the quotation 
above referring to pages 161-2 of the Decision of the Joint 
Board). Since the dissenting reasons state that no such argument 
was made it seems reasonable to conclude that the substance of 
the debate on this important point was not considered by the 


author of these reasons. 


The dissenting reasons apply a test based on a narrow 


application or understanding of the word "need". They state: 


... The failure by the proponent to establish 
a clear and identifiable need for the 
undertaking will, in my view, inevitably 
result ina rejection of the proposed project. 


(Decision of the Joint Board, page 228) 


The implication is that only things which are "needed" 
in this narrow sense can be perceived as a "betterment" for the 
people of Ontario as that term is used in the Environmental 
Assessment Act (Decision of the Joint Board, page 229). Surely 
our lives may be improved by projects and activities which are 


not strictly speaking "needed". 


The dissenting reasons suggest that rationale "depends 
on an underlying concept of need" (Decision of the Joint Board, 
page 229). Surely there can be a logical basis for doing some 
act or undertaking some project that is not strictly speaking 


"needed". 
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The dissenting reasons and the Petition suggest a test 
that does not properly reflect the intent of the Environmental 
Assessment Act. Moreover, it is a test which, where one is 
dealing with predictions about the future, can never be met. 
The degree of certainty which this test requires is impossible 
to reach. The dissenting reasons refers to need as having to be 
"real, substantial and, where projected for the future, reasonably 
certain to occur". Taken as a whole, this part of the reasons 
equates "reasonableness" with a virtual certainty. This is a 
misreading of the Environmental Assessment Act. The primary 
question posed by the legislation is whether eee rsifatlogacal 
basis upon which this project can be founded. That is not the 


test applied in the dissenting reasons or in the Petition. 


It. is correct.to say:that>ss 62. of the-OntariormMunicipal 
Board Act, R.S.O. 1980, c. 347 which outlines the scope of the 
enquiry to be carried out by the Ontario Municipal Board (the 
"OMB") in dealing with an application under section 64 of that 
Act (one of the matters which was before this Joint Board) 


raises the concept of "necessity or expediency". The Ontario 


Municipal Board Act, section 62 states: 


The -BoOandgquelpone 2nyacapplication, of a 
municipality for approval of the exercise by 
a municipality of any of its powers, or of 
the incurring of any debt, or of the issue 
of any debentures, or of any by-law, shall, 
before approving the same, make enquiry into 
the nature of the power sought to be exercised 
or undertaking that is proposed to be or has 
been proceeded with, the necessity or 
expediency of the same, the financial 
position and obligations of the municipality, 
the burden of taxation upon the ratepayers 
and into all other relative matters, as in 
the opinion of the Board may appear to be 
necessary or expedient. 


The central purpose of this section is to ensure that 
a municipal corporation does not overextend itself by committing 


future councils to expend funds which it cannot afford and which 
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cannot be reasonably justified. The use of the word "necessary" 
must be judged in light of the purpose of the legislation. The 
Purpose of the Ontario Municipal Board Act does not include 
the OMB becoming the primary decision maker with respect to how 
the community should develop. This would result, however, Tica 
narrow reading was given to the word “necessary. If this 
narrow interpretation was accepted, the basic decisions regarding 
the future of a municipality would be made not by the elected 
members of council but rather by appointed members of a board 
with no particular connection with the community in question. 
An elected council would be reduced to making recommendations to 
the OMB. | | 


va 


Accordingly, the word "necessary" when used in the 
Ontario Municipal Board Act, with its specific intent and 
purpose, cannot properly be construed to impose the narrow test 


proposed by the Petition and suggested by the dissenting reasons. 


In conclusion, it is submitted that based on any 
reasonable interpretation of the legislation the Regional 
Municipality has demonstrated and the Joint Board has found that 
there is a proper rationale for the road and further that in the 


circumstances this project is "needed". 


Basis of the Rationale for this Project 


The Petition suggests that the "Region put forward two 
principal reasons why the expressway should be approved" 
(Petition, page 16). The Petition is wrong and therefore 
misleading. In fact, the Regional Municipality based its case 
on four separate and distinct rationales for this project. The 
Joint Board's Decision recognizes these four rationales and 


describes them as follows: 
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Good planning in the community calls for 
construction of the road because of the physical 
constraints imposed on the topography of the 
Hamilton area, such as the lake and the 
escarpment. The proposed new road will unify the 
upper and lower portions of the City and provide 
better traffic circulation and access. 


(This rationale is hereinafter referred to 


as the "planning rationale". ) 


The proposed road will provide an impetus to 
economic development for Ontario's second 
largest industrial centre. Past studies, 
and the implementation of those study 
recommendations, have shown that a need 
exists for such a road to improve development 
PrOSPECtS Lore Various inaustiiate ana 
commercial areas by providing better access 
to those developing areas. 


(This rationale is hereinafter referred to 


as the “economic impetus rationale". ) 


Reasonable projections of traffic demand, 
using computer modelling approved by the 
Ministry of Transportation and Communications 
and assuming moderate growth in population, 
show that this road will be needed sometime 
before the year 2001. 


(This rationale is hereinafter referred to 


as the “traffic demand rationale". ) 


The City has now utilized its present road 
system to the fullest extent possible, and 
the proposed road will be needed to relieve 
traffic operational problems which will arise 
without more improvements to the road system. 


(This rationale is hereinafter referred to 


as the "traffic operational rationale". ) 


(Decision of the Joint Board, page 162.) 
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There is reason to believe that the dissenting reasons 
fail to properly consider the Regional Municipality's case in its 
entirety. With respect to the planning rationale, these reasons 


state: 


Although Counsel for the proponent also 
alluded to a fourth rationale in support of 
its application; that of 'good planning', it 
is my view that it is incumbent upon the 
proponent to prove need in terms of one or 
more of the three principal rationales 
referred to under the above-mentioned 
headings. 


(Decision of the Joint Board, pages 233-4.) 


Nothing further is said about this within these 
reasons and no reason given for failing to consider good planning 
and the development history of this community as a basis for 
justifying this project. A significant amount of evidence was 
called during the course of the hearing with respect to this 
issue and specific argument made distinct from other submissions 
concerning the other rationales for the project. To suggest 
that the planning rationale was only "alluded to" indicates a 
failure to grasp the importance of this issue and confirms a 


failure to consider it fully. 


The implication to be drawn from the dissenting 
reasons is that the demands of good planning and a desire to 
respond to specific constraints on development and the history 
of development in this community cannot in and of themselves 
support the construction of a road. Further, the suggestion is 
that it is not sufficient for a community which wishes to direct 
development in a particular manner by the construction of a road 
to demonstrate a "logical basis" for this action based on sound 


planning principles, its own circumstances and its history. 
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In failing to discuss and assess the planning rationale 
the dissenting reasons fail to consider fully all the submissions 


made with respect to the overall rationale for this project. 


The point being made is that the Regional Municipality 
has relied on four distinct and significant rationales to 
Support this project: a planning rationale, an economic impetus 
rationale, a traffic demand rationale and a traffic operational 
rationale. All should properly be considered as an integral 
part of the Environmental Assessment. Each will be discussed in 


detail in the following sections. 
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THE PLANNING RATIONALE 


Description of the Planning Rationale 


The physiography and geography of the Regional 
Municipality of Hamilton-Wentworth have historically played un 


important part in the development pattern of this community. 


Lt; iSpumportantato pointy ou teihatesthis 
Region's physiography and geography are 
important and has been important historically 
in terms of its development pattern. The 
direction and rate of growth have had an 
effect on both the physical development and 
economic development of the Region. 


(Evidence of John Gartner, Transcript, page 415.) 


The other impression you should glean from 
the evidence is that it is a community 
fraughtimirth geographical and other 
impediments. Certainly, the Niagara 
Escarpment, and the Bay have focused 
transportation into a very linear system, a 
very grid system, with very few opportunities 
to overcome the geographic barriers. 


(Evidence of Heinz Schweinbenz, Transcript, 
page 530 and again at Transcript, page 543.) 


There are unusual, even peculiar, physical constraints 
which must be overcome if the Regional Municipality is to 
achieve its potential through orderly development. By way of 
example, its development continues to be restricted by its 
position with respect to Lake Ontario. The Hamilton area is 
south, or in relation to Toronto, “underneath" Lake Ontario and 
out of the way of established transportation facilities such as 
Highway 401. In historical terms, this location has allowed 
Toronto to “reach behind" the Hamilton area and out into 


southwestern Ontario. 
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The Regional Municipality's internal topography has 
also curtailed development in that there are barriers to 
development on all sides. Generally speaking, the City of 
Hamilton sits on a plain bounded by three bodies of water: 
Cootes Paradise, Hamilton Harbour and Lake Ontario. The western 
entrance to the City of Hamilton between Cootes Paradise and the 
Harbour serves to direct development to the area below the 
Niagara Escarpment. Further, the Dundas Valley is a direct 
physicai boundary to western growth. The eastern limit of 
development has been the tender fruit soils of the Niagara 
peninsula. These are protected by provincial policy in the form 


of the Foodland Guidelines. 


The most significant geographic or topographic barrier 
is the Niagara Escarpment which traverses the entire region. It 
has had a significant impact on the development pattern of the 


Regional Municipality. 


It is the major barrier in the City and it 
produces a split-level city and until the 
advent of relatively modern technology it 
effectively confined the urban area to the 
area below the escarpment and it is only 
with great difficulty that urban development 
Can icrosseake. 


(Evidence of Norman Pearson, Transcript, 
pages 1989-90 and 1998.) 


It was not until the turn of the century that the 
Niagara Escarpment was breached and development could begin to 
occur above it. Since then development above the Niagara 
Escarpment has been directly related to attempts to construct 
transportation facilities that permit the crossing of this 


barrier. 
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It was demonstrated before the Joint Board that early 
development occurred in two strips (Exhibit 20, Regional Growth 
of the Hamilton Area up to 1969). For the most part this 
development was located within walking and riding distance of a 
funicular railway which was the first facility to permit the 
Crossing of the Mountain (Evidence of John Gartner, Transcript, 


page 433). 


Other efforts have been undertaken to allow for travel 
across and down the Niagara Escarpment, including many attempts 
to cross it by road. At present there are 10 road crossings 


in place. 


The Niagara Escarpment remains the most significant 
topographical feature restricting the development of the Regional 
Municipality. The benefit from crossing the Niagara Escarpment, 
i.e. the joining of the upper and lower city, has been a contin- 
uing planning and development issue in this community. The 
area above the Niagara Escarpment is serviced and planned for 
development. A trunk sewer system is in place. $27,000,000 
have been expended for placement of the pipe and a further 
$23,000,000 have been expended to expand the sewage treatment 
plant. (Evidence of Stanley Spencer, Transcript, pages 544- 
55:0 «) The necessary water infrastructure is also in place to 
service the entire area above the Niagara Escarpment. A major 
pumping station has been located below it to pump water through 
a new trunk sewer main at a cost of some $8,000,000. (Evidence 
of Stanley Spencer, Transcript, pages 551 and 553.) Despite 
these efforts and commitments, however, the pattern of development 
has been frustrated by an inadequate road system (Evidence of 


Norman Pearson, Transcript, page 199). 


This project will also serve to complete a “ring 


road" surrounding the Hamilton community. Development will be 
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assisted by the creation of an additional crossing of the 
Niagara Escarpment and by improvements to internal travel in the 
community. Further, it will help to simulate development 
above the Niagara Escarpment based on a plan integrating land 
use designations, hard services and roads. All three components 
have a significant role to play in linking the urban structure 
of the Regional Municipality above and below the Niagara 
Escarpment. The upper area and the lower city area will be 


linked to form a unified city. 


The proposed road is part of a one arvana ae effort to 
overcome the difficulties created by the presence of the Niagara 
Escarpment. The concept of a ring road, moreover, has 
traditionally been an integral part of the overall rationale for 
this project. (Evidence of John Gartner, Transcript, page 618.) 
This proposal has been characterized as the "last link in the 
triangulation of the ring road" (Evidence of John Gartner, 
Transcript, page 645), and has been termed "the missing link in 
the urban structure" (Evidence of Norman Pearson, Transcript, 


page 2000). 


In considering the planning rationale for this project 
it should be emphasized that planning for this road has not 
taken place in a vacuum. This is a project of regional scope 
and must be considered in the context of overall planning 


activities and objectives of the Regional Municipality. 


In 1980, the Minister of Housing approved a new Official 
Plan for the Regional Municipality of Hamilton-Wentworth (the 
"Official Plan"). Transportation was given a key place in the 
studies undertaken prior to the approval of the Official Plan 
and was integrated with work in other areas such as provision 


of hard services, provision of social services and environmental 
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concerns. (Exhibit 75, Options for the Future and Exhibits 76(a), 


(Db), (ec) and: (d)>) 


The Official Plan which has resulted from all these 
considerations includes, as a transportation policy, a road 
carrying out the same functions and generally located in the 
Same area as this proposal (Exhibit 70, Official Plan of the 


Regional Municipality of Hamilton-Wentworth). 


Finally, in considering whether the planning rationale 
demonstrates a logical basis upon which to base the construction 
of this road, it may be of aie to consider the relationship of 
a road to the timing of development. What comes first, the 
road or development? Does the construction of a transportation 
facility create demand by creating an environment conducive to 
development; or, does the building of a transportation facility 
represent a response to an already existing demand? Should a 
municipality be farsighted and build to take advantage of coming 
development opportunities or reactive by responding to demand 
which is already there? Both are completely valid planning 
options (Evidence of John Gartner, Transcript, pages 609-10 and 
Evidence of Norman Pearson, Transcript, page 2002). It has been 
suggested that a road system is needed to encourage development 
as much as it is needed to service existing development (Evidence 
of John Gartner, Transcript, page 619). Accordingly, roads are 
built not only in response to an immediate or perceived travel 


demand. Roads are built as an impetus for future development. 


Therefore, planning considerations provide a logical 
basis for this proposal independent of any consideration of the 


other rationales. 
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The Petition and the Planning Rationale 


As noted earlier, the Petition refers to only two 
rationales for this project: the travel demand rationale and 
the economic impetus rationale (Petition, pages 16-17). The 
Petition and the dissenting reasons in failing to deal with the 


Planning rationale are incomplete. 
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THE ECONOMIC IMPETUS RATIONALE 


Description of the Economic Impetus Rationale 


This rationale for the proposed road demonstrates that 
there will be significant and positive economic impacts for the 
Regional Municipality of Hamilton-Wentworth as a result of the 


construction of this road. 


The Regional Municipality is in a strong position to 
contribute positively to the economy of the Province of Ontario. 
It is centrally located within the Golden Horseshoe gids which 
is a significant economic unit. It is the most favoured area in 
the Province of Ontario (Exhibit 12 and Evidence of John Gartner, 
Transcript, page 408; Exhibit 506(a), Notes of Lukin Robinson, 
page 62). Hamilton is in the midst of Canada's industrial 
heartland halfway between southern Ontario's major metropolitan 
centre, the City of Toronto, and the additional markets to be 
found in the northeastern United States (Exhibit 334, evidence 
of Mr. William Kronas). The Regional Municipality is located in 
the middle of Canada's largest concentration of population 
(Exhibit 50, Report of Currie, Coopers & Lybrand, page 15 and 
Exhibit 8 of Exhibit 47, Report of Currie, Coopers & Lybrand). 


The Regional Planner, John Gartner, concludes that: 


The Region is well situated to capitalize on 
its potential being centrally located within 
the Golden Horseshoe and that if it is 
provided with suitable transportation 
linkages it can take advantage of that 
opportunity. 


(Evidence of John Gartner, Transcript, page 519.) 


It is not unrealistic for people in the Regional 


Municipality to want to take advantage of these benefits and it 
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is not inappropriate for those responsible for community decision- 
making to want the economy in this area to share in the vitality 


of the province's most favoured area. 


Despite its advantages, the Regional Municipality has 
grown at a substantially lower rate than other comparable 
areas. It is not performing well. It has performed poorly 
relative to competing market areas. (See, for example, Evidence 
of John Gartner, Transcript, pages 638-40 and Exhibit 51, Report 
of Peter Barnard & Associates, page V, Conclusion 2.) The 
Regional Municipality has been losing a portion of its market 
share to competing areas. While the Regional Municipality has 
expanded its industrial base in recent years it has not done so 
at the rate experienced by adjacent municipalities (Exhibit 51, 
Report of Peter Barnard & Associates, page 1.13). The Regional 
Municipality's economic development performance continues to lag 
behind these competing areas (Exhibit 47, Report of Currie, 
Coopers & Lybrand, page 2). Businesses are being lost to 
neighbouring communities (Evidence of John Gartner, Transcript, 
page 441 and Exhibit 10 of Exhibit 47, Report of Currie, Coopers 


& Lybrand). 


In 97-67 Cthe feonsulting Sfirm of 9 Currie," Coopers ye 
Lybrand completed development of an action plan designed to 
assist economic growth in the Regional Municipality. This work 
was carried out in cooperation with a coordinating committee of 
interested regional citizens. The resulting report identified the 
scarcity of strategically located serviced land as a principal, 
but not the only, problem related to growth in the Regional 
Municipality. At the time this report was prepared there 
were only 113 serviced industrial acres located in the Regional 
Municipality (Exhibit 50, Report of Currie, Coopers & Lybrand, 


pages 1, 2, 6, 11, 13 and 14). 
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Additional lands have now been designated in the 
Official Plan to assist in remedying this problem. They include 


the following industrial parks: 


Stoney Creek 


Mountain Industrial Park 


Duff's Corners 


Airport Industrial Park 


Clappison's Corners 


The report also recognized that the Allarco property 
in Ancaster will likely develop as an industrial park and it has 
Since been approved (Exhibit 51, Report of Peter Barnard & 
Associates, page VI, paragraph 2 and page 2.4). Many of these 


lands have now been serviced. 


The designation of these lands and the provision of 
services have been undertaken to advance a strategy designed 


to improve the economic performance of the Regional Municipality. 


Access is recognized by all the witnesses called to 
give evidence as an important factor in creating an environment 
that will attract new business investment into these designated 
industrial and business areas. The road is a crucial link in 
the completion of the Regional Municipality's industrial 


strategy. It has been recognized as such since 1978. 


Another priority is the improvement of the 
north/south and east/west highway 
connections. Currently, available industrial 
land on the Mountain is not universally 
attractive because highway access is extremely 
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limited. A resolution of the existing 
problems surrounding the proposed east/west 
highway connection will allow for future 
development of access and will make sites on 
the Mountain more attractive. 


(Exhibit 50, Report of Currie, Coopers & 
Lybrand, page 25.) 


Both [Allarco and Clappison's Corners] 
offer good access and exposure. Allarco is 
immediately adjacent to Highway 403 and 
access will be further improved with the 
construction of the east/west freeway 
currently scheduled for approximately 1985. 


(Exhibit 51, Report of Peter Barnard & 
Associates, page 2.11.) 


With respect to the Mountain Industrial Park, it is 


concluded: 


Further exposure and access are limited and 
will only be improved with the construction 
of the east/west and Red Hill Creek Freeway, 
both of which are scheduled for 1985 but are 
Currently under debate for a variety of 
reasons. 


(Exhibit 51, Report of Peter Barnard & 
Associates, page 2.13.) 


The proposed road is an accepted policy within the 


Official Plan of the Regional Municipality. 


9.2.9(b) A new east/west roadway on the 
Hamilton Mountain connecting both Highway 
403 to the west to a new north/south arterial 
road in the east as designated in Map 6. 


9.2.9(c) A new north/south road connecting 
the Niagara Escarpment along the Red Hill 
Creek Valley connecting the east/west 
roadway in the south to the Queen Elizabeth 
Way in the north as designated in Map 6. 
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(Exhibit 70, Official Plan of the Regional 
Municipality of Hamilton-Wentworth, page 48.) 


When these sections are read in conjunction with the 
policy objectives for economic development contained within the 
Official Plan of the Regional Municipality (Exhibit 70, Official 
Plan of the Regional Municipality of Hamilton-Wentworth, page 
37) it can be seen that this road, in conjunction with other 
parts of the strategy, is designed to comply with the policies 


and directives of the Official Plan. 


Accordingly, this road is a part of a comprehensive 
industrial strategy. Failure to construct the road would 
preclude execution of this strategy since provision of access to 
the industrial parks would not occur. This would seem to 
frustrate significant municipal initiatives aimed at encouraging 


the development of the industrial parks. 


In its evidence before the Joint Board the Regional 


Municipality demonstrated the benefits of the construction of 


this road. Generally, this evidence can be broken down as 
follows: 
Ie Evidence demonstrating the direct impact on areas 


designated for development such as the industrial 
parks referred to and other areas such as the Heritage 


Green Community, and the Limeridge Subregional Centre. 


23 An assessment quantifying these impacts in terms of 
increased employment and the infusion of capital into 
the economy of the Regional Municipality. Lt 
demonstrates that the construction of this road will 
make a substantial and positive contribution to the 


economy of the Regional Municipality. 
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The Petition and the Economic Impetus Rationale 


The Petition suggests that reliance on the economic 
impetus rationale represents "a last minute switch from [reliance 
on] travel demand" (Petition, page 53). Although this position 
was advanced before the Joint Board no evidence was presented to 


Support it. 


Assessment of the potential impetus to the economy was 

a substantial part of the study and evaluation process. The 
first part of the evaluation process examined broad planning 
alternatives (no oan Minors alternative and major 
alternative). One of the assessment criterion was miicece on 
economic environment" (Exhibit 58, Environmental Assessment, 
pages 5-17). This work was carried out in 1978 (Exhibit 179(b), 
the Mountain East/West and North/South Corridor Studys Phase 2- 
Preliminary Evaluation, of “Alternatives, January, L979) 


Aspects of economic impact were identified in 1978 and remained 


criteria of evaluation throughout the study. 


As discussed earlier the road has been recognized as a 
necessary part of the Regional Municipality's industrial strategy 
Since. .L4LS 2 A report dealing with an industrial strategy 
for the Regional Municipality prepared in 1978 made the following 


observation: 


Another priority is the improvement of the 
North/South and East/West highway 
connections. Currently, available industrial 
land on the Mountain 18 not universally 
attractive because highway access is extremely 
limited. A resolution of existing problems 
surrounding the proposed East/West highway 
connection will allow for future development 
of access and will make sites on the Mountain 
more attractive. 


(Exhibit 50, Report of Currie, Coopers & 
Lybrand, page 25.) 


4 ei me 


erat ath 


1 
Wiles] cate dodger: 


aa 
| idl bial 


wink Mis 


vi 
be * ane 


. : y axe 
oa: eid deundgee Shas 


i. 


at 


Dyas 


tie th gdnwing 14 gaw seas 


a 


ite) FOS 


ah ee 


\ 


Palins tog 


ae 


% 


7 viel 


Siva on ‘wi Rod Saket sity 


ats 


5 475 


‘nabogd ae ah 
aadiaes sneneilaed 


- 


args) “Binsnan oven % r 


- wm 
24s" ' 


s coaad te 


to Sates 


ent A4ag90NTO iG t Jaw ft BY se baa wbu 72 42 to 22 ay Fer stsenaiedok 
C vy 4 ae aes OF a 
: , i, a skh fh * se 4! . 
an bates oid) betiiuaxa sess0ad nortevisave edt Bo Joeqg +85 
ror iT - y . 20 1 TSC TS ¥ is 1 OT! rm s PO ot 75s of } 2g ra an 4a4 ba oT 
bs 5 i Bo; a a epee 4 ty Water: 
; , om \ : 
to” JI95scMm Sy -fOL 289 02° ThUSItS et +71 ) Aw {a 150 184 te. a 
eo. 15 eile dh 
= 1 ny _ ; 
- Prk 2 ‘a1 > te ad ty fi a8 f c ‘ nA 7 Tis TOTEVED af ANGI : a yy 7 
Paths : ¥ fs Putte 7 all i win) ie 
Y it 
aan : - n £ = uh rated : 7 
a (qd) C ; J C i \ Mu St uD ws ET Ce £08 | eae | é - x e 2S Oey 
: 
at af . vibtictks (Obs _ v (pio Wi fot! i i st mietneeN ad? vy Of 
J ~ i Pad ~Q 
(eve V6 UAB. =) aon? PUA. Fo Wot tee! (Ten imiler4 .. 
: y 7 
th FF 7 5 ‘ mtr 4 PT etinnthr. oto rma m/s 30 29% eqeA 
i ; 2 a Le | [a 4 ad » +9 ‘ ae” ae - 
youte 2 sitt : oijtepicves Ip etiesiua 
a -24.6 ag nesd esa oy sie Ye ) Be2zevoelb eA 
Ypatare: leligabons a yeeieg So iHipsh add to J1Bq) FISRASI0N 
, nod ms cal > 
i 
— Ls - ? ir 
vos re tetatsewbnl oe az sob 320qsa A sATEL eoaie 
i _ 7 
— ¢ > =, m “a . ‘ i * a 
ptiwolflo? sit sham Yel nz bows¢s bls 1M [engtpeg pat 203 
7 
, shelisavseado 
t 
i 
mid Ro Insmevoigns ; i7ttOL3d 3 gi gona 
if ( 3 7 % 
ies Yeavdoid Yeo ) THU Oa \ ATION 
al . ' fatxzsaubal eldalliav 5409 .BNOLIOISRAGI 
vi 57 tft 29 45 ¢) oie SOBs 
7 i? 5 4 > i « een sd a 4a 
° = f ; q 2 ' & oOo Pig. 2 
' vuW { 223 BOmo ra iJ PNCORUOLTIUF i 
’ wat r% woalis- LfiW-sarjosntns 
. fi re 3 fi PlIWyots 229976. 79 é 
=) : S0lLa5sitig s7om 
{ 
ras > 
] GQ i 
2 ‘ - Lo 10¢ 2 i 2 3 jEaxe) od 
é ; 


-25- 


The proposed road remains an intrinsic part of the 


Regional Municipality's industrial strategy: 


The proposed East/West North/South facility 
is a strategic component of the Region's 
economic revitalization. 


(Exhibit 47, SCurrie, Coopers “eoLybrand 
Report, page 15.) 


The last stage of the environmental assessment process 
is a hearing before either the Environmental Assessment Board 
Or in this case a Joint Board appointed under the Consolidated 
Hearings (Act; 71950 In preparation for this proceeding, 
additional work was done to update and complete this aspect of 
the Regional Municipality's case. Had this not been done the 
Petition would undoubtedly argue that the Regional Municipality 


was relying on work that was out of date. 


The Petition suggests that the economic impetus 
rationale is the "primary rationale" for the road (Petition, 
page 105). This suggests that in order to comply with the 
Environmental Assessment Act, it is necessary to study other 
"economic stimuli which are alternatives to the undertaking 


being examined" (Petition, page 105). 


This rationale is not the primary rationale. Rather, 
it must be considered along with the other rationales set 
forward as the basis for this project. This is a transportation 
project. It begins but does not end with the idea that this 
community will benefit from the construction of a new crossing 


of the Niagara Escarpment. 


Contrary to what is stated in the Petition, the 


Regional Municipality also relies on the planning rationale, the 
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traffic demand rationale and the traffic operational rationale 


as part of the basis for proposing construction of this road. 


Furthermore, the implication in the Petition is that 
in order to gain approval to construct a road and rely on 
potential benefits to the economy one must examine how other 
potential investments might improve that economy even if they do 
not address the primary purpose of the project. For example, in 
Order to justify this road we would need to know how a new 
electric power facility might impact upon local industry. The 


number of "alternatives" based on this analysis would be infinite. 


It is also evident that the Petition misstates the 
nature of this rationale and the breadth of its impact. The 
Petition notes that "the evidence before the Board makes it 
abundantly clear that the tax base of this area is in good shape 
and that the finances of the Region are sound" (Petition, 
page 104). This evidence relates to municipal finance and the 
financial health of the municipal corporation. It was brought 
before the Joint Board to demonstrate that the municipality is 
well managed and can afford its share of the construction costs 
of the project. It has nothing to do with the economy of the 
geographic area making up the Regional Municipality or the 
financial well-being of its businesses and citizens. The 
evidence led before the Joint Board on behalf of the Regional 
Municipality indicated that the economy of the area is lagging 
behind that of the Province, the country and most particularly 
other communities in the Golden Horseshoe area, those communities 
with which it is most directly comparable. This analysis was 


based on a comparison of such things as: 
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ae rate of industrial construction 


4. industrial land absorption 


Ss value of building permits 


6. unemployment 


ae percent of the population on welfare. 


The evidence of Lukin Robinson, a demographer called 
by the opponents to the project, confirmed that the economy of 
the Hamilton-Wentworth area has not been performing well (Exhibit 


506(b), Tables of Lukin Robinson). 


It is not a question of being in "a slow growth phase" 
(Petition, page 104). Despite being well located and having 
many of the amenities necessary to draw business investment, 
the Regional Municipality has not recovered from the recessionary 
period of the early 1980's as have other similar communities. 
The Regional Municipality's economic development performance 
continues to lag behind competing areas (Exhibit 47, Report 
of Currie, Coopers & Lybrand, page 2). This was the case prior 


to this most recent recession. 


An evaluation of the economic factors and 
trends in Hamilton-Wentworth indicates the 
existence of a strong manufacturing base, 
recent growth and capital expenditures, and 
a slow rate of growth and population 
opportunities. In addition, the Region is 
experiencing major competition from 
surrounding communities in attracting new 
Organizations, and in retaining existing 
ones. In spite of the superior location of 
the Region for a wide range of industries, 
other regions have been successful in 
attracting firms which might have been 
attracted to Hamilton-Wentworth. Their 
success can be traced to their ability to 
better satisfy the needs of those firms who 
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are relocating, and to changes in the 
"relocation" of the market place. 


(Exhibit 50, Report of Currie, Coopers & 
Lybrand, page 6.) 


The significance of this is that when the Regional 
Municipality comes to rely upon the need for improved economic 
performance as one of the justifications for the construction of 
this road it is not a question of being greedy or of attempting 
a major shift in the distribution of growth. It is not building 
upon an already superior position. It is a matter of catching 
up and of correcting an imbalance that already exists. The 
Regional Municipality has fallen behind and now, in part through 
this road, seeks to improve its position by attracting its share 
of new business. It seeks to bring §this ssaituation “backeto 
equilibrium by maximizing the Regional Municipality's potential 


(Evidence of John Gartner, Transcript, pages 655-6). 


The Regional Municipality has undertaken a comprehensive 
program to improve its viability as a location for new businesses 
and to ensure that its present economic base stays intact by 


remaining attractive to its existing industries. 


As part of this program, it has designated a series of 
new industrial parks providing a range of choice of location and 
facilities which all witnesses agreed was necessary to attract 


new business. 


In its Official Plan, Hamilton-Wentworth has 
designated five industrial parks (Exhibit 
2.2) the intent of which is to provide fully 
serviced industrial land to encourage 
industrial employment growth and to provide 
adequate choice for prospective industries. 


(Exhibit 51, Report of Peter Barnard & 
Associates, page 2.4.) 
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A large well-balanced portfolio of industrial 
and business parkland well located with good 
highway access is a key ingredient for 
economic development. 


(Exhibit 47, Report of Currie, Coopers & 
Lybrand, page 19.) 


In his evidence, Lukin Robinson agreed that a range of 
choice was necessary as part of a complete marketing strategy 


(Evidence of Lukin Robinson, Transcript, page 18078). 


Obviously, designating land is not enough to make it 
marketable. The requirement, as indicated in the quotations 
above, is for serviced industrial land. (Exhibit 50, Report 


of Currie, Coopers & Lybrand, pages 2, 6, 11 and 13.) 


The Region should adopt a four fold industrial 
development strategy to accomplish the goal 
of doubling absorption. The Region should: 
III encourage early servicing of 
industrial parks in conjunction 
with the engineering department by 
speeding up the existing staging 
and budget allocations if possible. 


Many park areas designated have been serviced or are 
available for servicing (Exhibit 13 >in Exhibit. 47, Report. of 


Currie, Coopers & Lybrand). 


It is self~evident that in order for these industrial 
parks to develop it is essential that there be good access both 
to and from other parts of the Regional Municipality and to and 
from other parts of the Province of Ontario and on to potential 
markets in the United States. To put this simply, if you can't 
get to and from the areas designated for development there is 
clearly no point in attempting to market them. Access remains a 


problem within the Regional Municipality. 
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The Region is well situated to capitalize on 
its potential being centrally located in the 
Golden Horseshoe and that if it is provided 
with suitable transportation linkages it can 
take advantage of that opportunity. 


(Evidence of John Gartner, Transcript, page 519.) 


The slow rate of industrial land sales in 
the Region and City owned industrial parks 
is attributable primarily to the fact that 
adequate highway transportation facilities 
do not exist to service the parks. The 
importance of such transportation facilities 
is evidenced from the findings of an 
independent report recently prepared by 
Professor “Ki* Bowlby; *King™s "College, 
University of Western Ontario, entitled, 
"Report on Corporate Site Selection Study". 


(Exhibit 10, Witness Statements of the 
Regional Municipality of Hamilton-Wentworth, 
Tab 3, pages 8-10, Statement of Don Cole.) 


The Petition appears to suggest that the only element 


of the economy which will benefit from the construction of the 


road is the 


"Mountain Industrial Park". This is not consistent 


with the evidence of the following witnesses, only one of whom, 


John Farrow, was called as a witness by the Regional Municipality: 


John Farrow of Currie, Coopers & Lybrand (Decision 


of the Joint Board, pages 16-18). 


Mr. John Williams, a planning consultant and a 
member of the Canadian Institute of Planners 
called on behalf of the Ontario Land Corporation 


(Decision of the Joint Board, pages 107-108). 


Mr. Andrew Alic, Manager of the South-West Region 
of the Ontario Land Corporation (Decision of the 


Joint Board, pages 107-108). 
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Av Mr. D.F. May, a member of the Canadian Institute 
of Planners called on behalf of the Hamilton and 
District Home Builders Association (Decision of 


the Joint Board, page 117). 


Si Mr. R.J. Whynott called on behalf of the Hamilton 
and District Chamber of Commerce (Decision 


of the Joint Board, page 116); and 


6. Mr. Alec Kelly, the Development Manager for 
551908 Ontario Limited which is the owner of some 
1,100 acres of land in the Town of Ancaster to be 
used for residential, commercial and industrial 
development (and known as the Allarco project) 


(Decision of the Joint Board, pages 118-9). 


All confirm that the impact of the construction of 
this road will reach well beyond this single park. The collective 
evidence of these witnesses indicates that many more areas will 
benefit from the construction of this road including the 


following: 


i. The Allarco Project 


This project is immediately adjacent to Highway 403. 
However, access will be further improved with construction of 
the east/west freeway (Exhibit 51, Report of Peter Barnard 
& Associates, page 2.11). Construction of the proposed road 
will result in an increase in highway exposure and more sites 
with highway access. This indicates that the Allarco project 
will be lifted to a new level and will appeal to a different 
kind of industry and employer. This increased access will 


create a higher quality park and increase the range of choice 
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available in the Regional Municipality (Exhibit 47, Report of 
Currie, Coopers & Lybrand, page 29 and Evidence of John Farrow, 


Transcript; page-1025). 
2s Ancaster (Duff's Corners Park) 


This park is less central with less transportation 
access and limited momentum at the current time (Exhibit 5l, 
Report of Peter Barnard & Associates, page VII). Also, it is 
relatively remote (Exhibit 51, Report of Peter Barnard & 
Associates, page 2.13). The proposed facility will link the 
Ancaster Industrial Park with the Regional Municipality and 
other industrial business areas and provide enhanced labour 
force accessibility. The result will be positive for the 
development of this park (Exhibit 47, Report of Currie, Coopers 


& Lybrand, page 31). 


At present this park is out of the mainstream and has 
little opportunity to develop. This road will draw into the 
main stream, permit it to develop with greater facility and 
will, in doing so, increase the range of choice available in 


the Regional Municipality. 
Bie Airport Industrial Park 


This is an area of considerable importance and in view 
of its location near the airport provides a unique opportunity 
for businesses making use of air service. The road will 
compliment this park by improving access to the area above the 
Niagara Escarpment and the Stoney Creek area. Access to this 
park will enhance its ability to appeal to that particular 
segment of the business community which may be attracted to a 
location with airport facilities in close proximity. Connection 


of the park to the services, labour force and potential markets 
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in the City of Hamilton would be a significant factor in enhancing 
its marketability and will contribute to the expansion of choice 


(Exhibit 47, Report of Currie, Coopers & Lybrand, page 30). 


4. Clappison's Corner and the Eastport Park 


The road is an integral part of bringing these parks 
into the marketplace, each one at a different place in the 


market stream. 


a Limeridge Subregional Centre 


This shopping mall is fully leased; however, the 
office building attached to it is still 50% vacant three years 


after completion. 


The proposed undertaking will increase the effective 
market catchment area of the mall and office building and more 
importantly will stimulate additional commercial and office 
development in the direct vicinity of the mall in conjunction 
with medium and higher density residential development planned 
for the immediate area (Exhibit 47, Report of Currie, Coopers & 


Lybrand, page 29). 


On Ontario Land Corporation 


The evidence before the Joint Board indicated that the 
Ontario Land Corporation has extensive holdings in the Heritage 
Green Development in Stoney Creek and other lands along the 
east/west portion of the road. The evidence of John Williams 
and Andrew Alic confirm that in each case these holdings would 
benefit from the construction of the road and would permit 


and expedite their development. 
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The facility is an integral link in the development 
plans of the Regional Municipality and may be said to be the 


final foundation stone of those plans. 


The proposed facility is part of an orderly 
plan development for the Mountain Industrial 
area. It meets existing travel demand, it 
serves industrial areas and is going to push 
the community over the edge and help attract 
this highly volatile private investment that 
every community is seeking to attract. 


(Evidence of John Farrow, Transcript, pages 1048-9.) 
There is a significant amount of experience in other 
communities which confirms that the building of a road of this 


type will have the desired impact of attracting new business. 


The burden of evidence based on experience 
indicates there is a close relationship 
between development of superior transportation 
accesGibilityeand related economic 
development. 


(Evidence of John Gartner, Transcript, page 644.) 

John Gartner in his evidence pointed to the following 
examples which demonstrate the relationship between superior 
road accessibility and possibilities for development: 

= the Don Valley Parkway 
- Highway 403 


= the Erin Mills Parkway 


= the Conestoga Parkway 
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This was confirmed by the evidence of William Thompson, 
Commissioner of Business Development for the City of Kitchener. 
Mr. Thompson outlined for the Joint Board the specific economic 
impact of the construction of the Conestoga Parkway. The 
Regional Municipality of Waterloo profited significantly from 
its construction. Mr. Thompson had direct experience showing 
how a road comparable to this undertaking had stimulated 
industrial and residential development in the Kitchener-Waterloo 


area. 


John Farrow also concludes that Haghwave elsewhere 
have frequently acted as a catalyst for economic development by 
improving the movement of people and goods and by providing 
access to developable land. The report on which his evidence 
was based refers to specific examples that were examined (Exhibit 
47, Report of Currie, Coopers & Lybrand, pages 22 et seq and 


Evidence of John Farrow, Transcript, pages 1013-4). 


As well as assessing the direct impact on specific 
developments an effort has been made to quantify the benefits 


that can reasonably be expected in this case. 


ib By the year 2001 an additional 575 acres will be 
absorbed for industrial purposes (Exhibit 17 of 


Exhibit 47, Report of Currie, Coopers & Lybrand). 

2a The Allarco lands will develop much more quickly than 
has been anticipated (Exhibit 17 of Exhibit 47, Report 
of Currie, Coopers & Lybrand). 


<4 Total permanent jobs in the range of 9,340 to 12,425. 


A. An estimated construction value of between 495.85 


million to 706.8 million’ dollars. 
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St An increase in assessment both residential and 
industrial totalling 107.1 million and 143.6 million 


dollars. 


(Exhibit: 29: of Exhibits 43, Report. of: Cunnie, 
Coopers & Lybrand.) 


With respect to number 2 above, it is interesting to 
note that Peter Barnard & Mesoctates believes that Hamilton's 
goal should be to generate 150 acres of industrial development 
per year (Exhibit 51, Report of Peter Barnard & Associates, page 
WS Jie: When compared to this Mr. Farrow's work appears 
conservative. He suggests that one ought to start with an 
assumption of an absorption of 100 acres per year with an 
overall average of slightly in excess of 100 acres per year 


(Exhibit 47, Report of Currie, Coopers & Lybrand, page 20). 


The numbers in number 4 above should be compared to an 
investment of 130 million dollars in 1984. As well, it should 
be noted that they may well be seen to be conservative in that 
they exclude any consideration of the impact of the road on the 
Hamilton Civic, Airport, Clappison's .Corner, Burlington Street 


industrial area and Eastport in the City of Hamilton. 


This assessment is said to be "fanciful and purely 
conjecture" (Petition, pages 109-10). It is easy to make such 
glib assertions in the absence of specific references to the 
evidence. This is an unjustified attack on a qualified and 
experienced economist. Even Lukin Robinson conceded that 
Mr. Farrow was well qualified to make such an assessment. The 


Joint Board finds: 


The lengthy evidence of Mr. Farrow was given 
to support the various conclusions stated in 
his report (Exhibit 47). A good summary of 
that evidence and the mator recommendations 
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is contained in the Executive Summary, pages 
1-4 of the report. Basically, the Region 
has implemented most of the recommendations 
made in the 1978 report and some progress 
can be seen, but economic growth is still 
lagging behind the rest of Ontario, and 
population growth has been slow. It is the 
considered opinion of the witness panel that 
the undertaking proposed in the application 
now before the Board is a necessary public 
investment which will keep the Region's 
infrastructure competitive and serve as a 
strategic link in transforming the regional 


economy. Lengthy cross-examination of this 
witness panel did not change the evidence. 


(emphasis added) 


(Decision of the Joint Board, page 18.) 


The report and evidence indicated that this work was 
based on experience of other similar developments and plans for 


the particular area. 


This is a reasonable basis upon which an expert can 


make his best judgments as to what will take place. 


It should not be forgotten that an effort is being 
made to predict the future. In that sense nothing is entirely 
certain. Any exact figure might not be matched. On the other 
hand it might be exceeded. Mr. Farrow has used his best judgment 
to develop a range of future possibilities. In predicting such 
a range the uncertainty of the future is taken into account. 
These numbers are the best judgment of people well qualified to 
make them. They provide another basis upon which a municipality 
looking to its future and planning responsibly for that future 
can make a reasoned and responsible decision as to whether such 


a road should be built. 


These judgments are confirmed when one realizes that 
this road is part of a complex and comprehensive industrial 


policy and is a key part of that strategy. 
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The one substantive criticism made with respect to 
this potential impact, particularly in relation to increases in 
industrial expansion, is that stress should not be on industrial 
lands but rather on the service sector (Petition, pages -li2=3\). 
The implication is that planning for development in the Regional 
Municipality has been directed solely and only to industrial 


development. This is entirely incorrect. 


The Official Plan makes clear that it is the objective 
of the Regional Municipality to achieve a balanced approach to 
economic development. Section 7 of the Official Plan indicates 
various economic development objectives. The first two are as 


follows: 


aks To encourage development in the strong 
central business district in Downtown 
Hamilton to function as the "Regional 
Centre" and "Subregional Centres" on 
the Hamilton Mountain and the East 
Hamilton - Stoney Creek boundary below 
the Escarpment. 


25 To encourage diversification within the 
area municipalities in terms of services 
Omfenedecosthat inyconcert.-with..a 
Regional Centre a broad range of 
services available to the residents of 
the Region as well as in accordance 
with the inter-regional role established 
for Hamilton-Wentworth by the province 
in its Toronto centred regional concept. 


Other relevant objectives are: 


To encourage the provision of 
sufficient job opportunities for 
residents of the Region. 


To diversify job opportunities 
within the Region. 


To ensure that residents and 
business of the Region will have 
access to the widest possible 


rile i jabra | ga | oul tao, aa qth 
lat pest ‘We an tas wiuedt pr 


My ek My ~ yas) is 


hereat aebae nortiiee), ‘19038 5 


iM tanbtyes art t: esonao tah ote 


Ode ia oil SIs Vine OTE tation. ule pe 
cm 7 ; wy ia 

: : Ot ere .SeaphaaK teats 
4 : ae! mo ie 


ie ah 
i | itleho Leh ie 
aay | nee 


: 
pias vido ats ek 34 bert. yeako asian nate {gists iss 
) M at ie x i ae 7 ~ 
be eghatau func 

a) sien ibei asi bsto lao e330. 9 noLiaee ome a 
wt Sexza ont Jeowtdsetto: Yeni yolaves. Stmamde seo xed 

. i. 7 ei ttol i 
7 ae 


S27 sipsotags osonetcd ss olsidon oF.) 


ri : j - ri 
chk VF : - 
Runs o 5 _ 
= on r iy rv 
; a BPS iy | 
pneg7e sd i dnomabiavg®” aoer¢sne: or: “lt 


iIWOosAWwoOG nik Pere dele Bee mL @ud pm 4099 
[snofgea" PSag 25) ac TIONG. of aaa imal ; . 
Oo. “es tgrs > ular fipayd ie" Bis. "aIane2 
1243. sity Sree Lavi » ort) sc ‘ers. a. 
wo L9G. x7Bhadod: ‘italia ‘yanoda + aoa iio ad 

Vie ISG aaa Sag 


th ADHD iw ting tsat Filet av vib Syariogne. ) 
cofyade’ lopmied oad it 5 yeas Leuit Get 
+ DAW dee Sana “f J en3 jie i530. 

(> spnhae Beoiwd Ts fas an, 
ene Ava gy ad aldele 
gmneh 15 9: 26. Tiew! Be ine: pee oct ; 
Bogert: desaatetan 7 aisha nithbarbee Sid dito Bi 
‘SOR LO iy atid Va Ge sgt oat or a 

Iqagnds fenokes: be: ing out 5 eas i aay 


. | aa 
J o 4 : . me w 


re Ts /e9V..799f 00 2a6velos Taso 7 . 


7 es 
2 
; 
to noraivoiq edd “spswnonnes vf 
: . ior sell iogdiogad aot Irarvidgive 
Molded sit lo pinebiesy 
7 oe ie am 
. geisinvtwogge dof YIiswevib of 
7 by /ADSPSH OO1 Wlnisty, 
* a _ 7 . 
b i } = i | 2 eric od | u2 Ly oT : 


ULew ‘ae nA Wht 16 gegnletd 
RL2OR 28Biw. sd. os: 7e99368 


ares 


=O 


range of community business and 
. personal services within the Region. 


CEXnwDat 70 ,, tien Oe leLeat = Plane OL scale 
Regional Municipality of Hamilton-Wentworth, 
page 37.) 


In relation to manufacturing the specific objectives 


To provide sufficient opportunities 
fory the; diversification) ofi athe 
manufacturing industry. 


To:-facilrtates the sorowtn and 
expansion of the Region's existing 
manufacturing firms. 


TO provide SULfticient. suitably 
located serviced industrial land 
to accommodate the anticipated 
GLOW CR Nee Man ut acuUulrT.e9 sand 
employment. 


(Exhibit 70, Official Plan of the Regional 
Municipality of Hamilton-Wentworth, page 39.) 


it**can ‘be seen * that “the objective of the® Regronal 


Municipality is to achieve a balanced approach to economic 


development. 


This is confirmed in the work of Currie, Coopers & 


Lybrand in their 1978 Industrial Strategy Study: 


In summary, the slowdown in unemployment 
growth must be ameliorated by the creation 
of new opportunities in both the manufacturing 
and service sectors of the Regional economy. 


(Exhibit .50,, Reports, Of «Currae;,(COoPpers & 
Lybrand, page 10.) 


Investments made by the Regional Municipality should 


be judged within this framework of balanced development. 


Don Cole, 


Director of Economic Development for the Regional 
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Municipality indicated to the Joint Board that 500 million 
dollars had been invested in the central business district, the 
district to which Mr. Robinson suggests service industry would 
go. The modelling done with respect to this project envisages 
and assumes a 65% growth in employment in the central business 
district between 1971 and 2001 (Exhibit 58, Environmental 


Assessment, Table 3.4). 


With this large investment in the central business 
district, it is only logical that comparable investments should 
now be made for the outlying areas. As already noted, such 
investment is in accord with the Regional Municipality's 
established policy as found in its Official Plan. Certainly 


this would be in accord with the objective of balanced growth. 


In any event, Mr. Robinson concedes that the service 
industries may profit by the construction of the road. He agrees 
that the service sector has expanded to include new industries 
such as high technology computer service firms and other business 
oriented service industries. In his evidence, he conceded that 
some of these industries may well be looking for business or 
industrial park locations and, accordingly, development of this 


road may assist in the development of that sector. 


This is in accord with some of the findings in the 
report prepared by Peter Barnard & Associates. This report 
refers to the industrial parks which had been designated by the 
Regional Municipality as “industrial business - business parks". 
The report notes that new light industries wish to settle in 
planned serviced industrial parks with their own internal road 
network. These new lighter idueeries are defined as including 
"wholesale trade and warehousing space" and "high technology 
industries" (Exhibit 51, Report of Peter Barnard & Associates, 


pages 1.5, 1.6 and 2.12). Therefore the conclusion may be drawn 
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that service industries may also want better access and may wish 


to locate in parklike settings. 


The fundamental assumption in Lukin Robinson's evidence 
is that the service sector will be the primary growth sector of 
the Ontario economy. He relied on two outside agencies to 
Support this contention. In fact, the work of these agencies 


demonstrate precisely the opposite conclusion. 


Infometrica in its Monthly Economic Review (August, 


1984) provides a long term projection: 


Centraik Canadatss (hu bir ells sistised Sto 
manufacturing... 


and 


a deterioration in the very strong automotive 
trade balance that will be recorded in 1984 
provides a constraint on the near term 
ginowitht: ©intrOn Canmio ¢ Thisses Oo ffiise tesbiy 
continued expansion in the other durable 


sectors. Onitar robs & Nong it erm? gnowehtias 
supported by a broad base of industrial 
expansion because of general growth in 
exports and in national investment. 


(emphasis added) 


(Exhibit 514, Infometrica, Monthly Economic 
Review, (August, 1984) pages 3-4.) 


For shorter term predictions, Mr. Robinson relied upon 
the quarterly Canadian forecast made by the Conference Board of 


Canada. This document also contradicts his primary assertion: 


Manufacturing output will grow by only 3.8% 
as compared with over 10% last year (1984). 
Service sector activity will be only 2.2% 
higher in 1985 after last year's 5% gain. 


(Exhibit 515, Quarterly Canadian Forecast, 
Conference Board of Canada re Ontario.) 
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These documents indicate that long term projections 
demonstrate that Ontario's economy will be tied to the traditional 
manufacturing base and that in the short term greater growth can 
be expected in that sector than in the service sector. The 
"traditional" manufacturing industries is the sector of the 
economy in which the area in and around Hamilton has traditionally 
been successful. It has a large infrastructure meant to support 
this kind of development. It would surely be foolish for the 
Regional Municipality to jettison that part of its economy and 


invest solely in the service sector. 


There is one other weakness to Mr. Robinson's evidence 
in this area. His consideration of this aspect of the beer 
was superficial. He suggests that we ought to move to service 
sector investment but concedes that there may be parts of the 
industrial sector, for example, the plastics industry which may 
be expanding faster than many service sector businesses. At the 
same time, he concedes that there may be service sector industries 
which are not expanding. Obviously, in order to properly assess 
what businesses or industries may be attracted to the Regional 
Municipality and what industries are more likely to grow a 
considerably more detailed evaluation would have to be 
undertaken. By approaching the issue of economic development in 
a balanced way the Regional Municipality is attempting to 
create an environment which will be advantageous to all new 


business investment. 


Finally, the Petition relies on Mr. Robinson's 
contention that women will increasingly make up a larger part of 
the work force (Petition, page 114). The primary issue is who 
is going to cross the Niagara Escarpment. Both the major 
industrial area and the major service sector area, being the 
central business district, are below the Niagara Escarpment. 


Women or men living above but working below are all going 
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to cross the Niagara Escarpment. Women are increasingly moving 
into all sectors of the work environment. Regardless of what 
jobs they take up they will be travelling from the same 
residential areas to the same employment areas as men. There 
are no geographic areas which are unique as residential areas or 
as work areas for women. Accordingly, they will continue to 


cross the Niagara Escarpment. 


Finally, the Petition suggests that the findings of 
the dissenting reasons in this area should be adopted (Petition, 
pages 106-107). The Petition quotes the dissenting reasons as 


follows: 


Although it can be argued that the proposed 
facility will, in some limited fashion, 
increase the attractiveness to industry of 
the Mountain Industrial Park, I remain 
unconvinced that the proposed facility will, 
in any meaningful way, enhance economic 
growth in the Region, and it cannot, in my 
view, be supported on that ground. On the 
contrary, there is considerably more evidence 
to suggest that economic growth will more 
likely be experienced in and around the 
central business core of Hamilton then there 
is to suggest any degree of substantial 
growth on the mountain...Even Mr. Farrow 
conceded that the industrial park at 
Clappison's Corners will attract approximately 
one-~hal¢@Wot the projected industrial 
development coming to the mountain for the 
balance of the century and that this would 
occur without the proposed roadway facility 
being built. 


(Petition, pages 106-107.) 


The author of the dissenting reasons, as revealed in 
this quotation, failed to understand the breadth of the evidence 
dealing with tne economic impetus rationale. The quotation 
suggests that only the Mountain Industrial Park will benefit. 
As stated herein, this is wrong and denies the existence of the 


majority of the evidence called with respect to this issue. 
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As well, the quotation suggests that growth will more 
likely be experienced in the central business district of) the 
City of Hamilton. This fails to consider that the rationale for 
this project takes into account a 65% employment growth in this 
area and ignores totally the Regional Municipality's policy of 


balanced growth. 
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THE TRAFFIC DEMAND RATIONALE 


Description of the Traffic Demand Rationale 


The third rationale put forward by the Regional 
Municipality of Hamilton-Wentworth is that reasonable projections 
of traffic demand demonstrate that the road will be needed 
before the year 2001. This conclusion was reached following 
application of a forecasting model designed to provide an 
understanding of future traffic demand. In this instance the 
focus of the investigation was on one simple question: what 
will be the future demand for vehicle crossings of the Niagara 


Escarpment. 


The forecasting model is comprised of mathematical 
equations which are based on or define relationships between 
certain variables or conditions that will impact upon traffic 
demand. For example, the model includes equations pertaining to 
the relationship between population and employment and the 
relationship between location of population and the demand for 
road travel. Essentially, the model simulates reality based 
upon these observed relationships by using empirical data, 
local knowledge and experience. The model used is one developed 
by and employed by the MPC and used by other regional 
municipalities such as Peel, Halton, Durham, York and Metropolitan 


TOLONCO: 


In order to ensure that the ultimate determination of 
demand for crossings of the Niagara Escarpment has taken into 
account the potential for error in the variables used, the model 
has been run using six different sets of assumptions. In 
particular, changes have been made with respect to: (i) the 
allocation of population below and above the Niagara Escarpment; 


(ii) the level of unemployment; (iii) the level of transit use; 
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and (iv) an alternate combination of the assumptions making up 


these variables. 


The Regional Municipality did not rely solely on one 
of the six model runs. Rather the complete range was assessed. 
The highest and lowest conclusions of traffic demand were 
dropped as too extreme and a balancing of the remaining figures 


undertaken to arrive at a figure for planning purposes. 


All of this is recognized and adopted by the Decision 


of the Joint Board. In particular, the Joint Board notes: 


Commencing at page 3875 of volume 21 of the 
Record, Mr. Barr has described the Hamilton- 
Wentworth model and its operation. 
Essentially, the model is the same as that 
used by Ontario's Ministry of Transportation 
and Communications, with certain refinements. 
The model is basically a set of mathematical 
equations, inputted with a large amount of 
information which is then analyzed and 
modified as required by the program so as to 
provide outputs in terms of a measure of 
traffic demand. In terms of Hamilton- 
Wentworth, the study area includes Burlington 
because of the large flow of traffic between 
Burlington and Hamilton-Wentworth. The 
output of the model is a traffic demand for 
a peak hour, that being the period of 
maximum demand for transportation movements. 
The Hamilton-Wentworth model, as used here, 
operates through five basic steps: 


(a) Calibration; 

(b) Validation; 

(ey Forecast of mature state; 
(d) Forecast of year 2001; 
(e) Testing the model; 


Exhibit 153 contains much of the basic data 
required for the model and is supplemented 
by Exhibit 154 and others, all of this data 
being used to "mimic" conditions in Hamilton- 
Wentworth. The best available land use 
information was 1971 information. Exhibit 
154 explains how that information was used 
to validate the model. Because the model 
had a tendency to oversimulate, it was 
necessary to make certain adjustments. 
Mr. Barr, in his professional capacity, 
accepts full responsibility for any judgment 
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calls necessary to make the required 
adjustments. 


The first model run produced a mature state 
forecast, which is a representation of the 
designations contained in the Regional 
Official Plan with its population forecast 
of 550,000. That projection is a demand for 
21,300 vehicles crossing the escarpment 
southbound in the peak hour. 


The model run for the fourth basic step 
produced a forecast for a revised population 
of 445,000 in the year 2001. Exhibit 161 
shows that demand to be 19,400 vehicles 
crossing the escarpment southbound in the 
peak hour. 


The final step in the process was to include 
certain variables to produce a forecast 
under "what if" conditions, i.e. changes in 
employment levels, changes in population 
distribution and changes in public transit 
usage. Exhibit 167 shows the combined 
effect of those changes, whereby travel 
demand is projected to be 16,700 vehicles 
crossing the escarpment southbound in the 
peak hour, again, at a population of 445,000 
in the year 2001. Those three variables 
are, in Mr. Barr's opinion, the key variables 
that influence the travel demand across the 
escarpment. He did not think any other 
variation in model output was necessary 
because he did not feel that there were any 
other factors that really could influence 
future travel. 


(Decision of the Joint Board, pages 48-51.) 


The Joint Board accepted the use of this model for the 
tasks assigned to it and recognized the Regional Municipality's 
witness, John Barr, as an expert in the field of transportation 


modelling (Decision of the Joint Board, page 48). 


In Conjunction *with the icaleulations ofr trafite 
demand, it was necessary to establish the capacity of the existing 
roadway system. Keith McLean, a recognized expert in this 
field, assessed each of the existing crossings of the Niagara 
Escarpment. A factor was then applied recognizing that the 
"operational capacity" of any given road must be something less 


than the “maximum available capacity" since the demand on all 
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parts of all crossings will not be the same at any given point 


in time. 


Mr. McLean's evidence was confirmed by Murray Main, 
the Acting Commissioner of Traffic for the City of Hamilton. 
Mr. Main, in assessing the results of Mr. McLean's work, indicated 
that it was conservative having regard to some anticipated 
developments regarding the existing crossings of the Niagara 


Escarpment. All of this is recognized by the Joint Board: 


Mr. McLean reviewed in detail his analysis 
of each escarpment crossing. Exhibit 110 
shows, in summary form, the results of his 
findings for each crossing and each screen 
line. The maximum available capacity for 
all crossings is 18,000 vehicles per hour. 
When) reducedaby) an factormrnots 089 athe 
operational capacity becomes 16,200 vehicles 
per hour. The present maximum volume is 
12,200 vehicles per hour, and, therefore, 
the present volume capacity ratio is 0.75. 
Exhibits T1la-147, both: inclusive, are 
photographs and plans of the various crossings 
used to show actual conditions existing today. 


Mr. Main agreed with Mr. McLean's methodology 
and calculations, although he believed the 
present operational capacity of 16,200 


vehicles per hour may be relatively 
conservative. 


(Decision of the Joint Board, page 46.) 


The conservative element in Mr. McLean's work was 
confirmed in cross-examination by Dr. Richard Soberman, a 
Professor of Civil Engineering called as a witness by the 
opponents. This fact is recognized by the Joint Board in its 


reasons: 


In addition, Dr. Soberman agreed in cross- 
examination that Mr. McLean was conservative 
in what he did. 


(Decision of the Joint Board, page 134.) 
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The significance of the conservative nature of 
Mr. McLean's work is that in the event that he has overestimated 
the capacity of the existing escarpment crossings there will be 
a corresponding increase in the inability of the present roadway 


system to meet future traffic demand. 


Once the model data has been run, the demand figures 
are compared to the capacity calculations in order to determine 
whether there will be a deficiency or surplus with respect to 


future demand across the Niagara Escarpment. 


In order to assess and select the most appropriate 
figure for planning purposes, Mr. Barr's range of demand from 
16,700 to 21,300 was assessed in relation to the capacity of the 


roadways. 


For the purposes of this assessment, the highest 
figu necwohe 214, 3001 was veejecteddrsince pat lwas. unrealistic. 
Similarly, the low figure of 16,700 was taken out on the basis 
that it is inappropriate for planning purposes to plan for the 
worst case condition because it will result in a community that 


is unprepared to meet future demands on its services. 


Deletion of the highest and lowest figures results in 
a demand for crossings of the Niagara Escarpment ranging from 
17,500 to 20,200 vehicles in the p.m. peak hour. These figures 
were compared to Mr. McLean's operational capacity of 16,200 


vehicles in the p.m. peak hour. 


A comparison of the operational capacity of 16,200 in 
the p.m. peak hour to the range of demand from 17,500 to 20,200 
in the p.m. peak hour indicates a range of deficiency from 1,300 


to 4,000 in the p.m. peak hour. 
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On this basis, the conclusion put to the Joint Board by 
Dale Turvey, a Traffic Engineer called on behalf of the Regional 
Municipality and Project Manager of its prime consultant, was 
that an estimate of a 3,000 vehicle deficiency in the p.m. peak 
hour was appropriate for the purposes of the evaluation. It 
is that figure upon which the Regional Municipality relied and 
upon which the Joint Board was asked to assess the demand for 


this proposed road. 


As a method of confirming this analysis the growth of 
Niagara Escarpment crossings from 1960 to 1984 was plotted ona 
graph. A regression, or least squares analysis, was carries out 
to determine the general trend in that growth over time. An 
extension of that trend line stands as an independent confirmation 


of Mr. Barr's modelling work. 


Generally speaking, a freeway facility is assumed to 
have a capacity of 1,700 vehicles per hour per lane. Accordingly, 
a 3,000 vehicle per hour deficiency translates into a requirement 
for two freeway lanes in each direction. (Evidence of Dale 


Turvey, Transcript, page 4819.) 


An arterial road is assumed to have the capacity of 
700 vehicles per hour per lane and hence a 3,000 vehicle per 
hour deficiency would translate into a need for four arterial 
lanes in each direction. (Evidence of Dale Turvey, Transcript, 


page 4819.) 


Accordingly, on the basis of the above discussion it 
is the submission of the Regional Municipality that the traffic 
demand rationale forms a logical basis upon which to justify the 
construction of this road. The most up-to-date and sophisticated 
modelling techniques have been used and a range of assumptions 


employed to ensure that the uncertainties of predicting the 
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future are taken into account. Accordingly, to the extent 
possible the future has been predicted and need, in its narrow 


sense, has been demonstrated. 
The Petition and the Traffic Demand Rationale 


The Petition notes that in forecasting travel demand 
the magnitude and distribution of population and employment are 
the most important factors (Petition, page 17). In looking at 
the traffic demand rationale the Petition seems most concerned 


with these issues. 
Population Projections 


The population figure upon which the Regional 
Municipality's demand calculations are based is 445,000 for the 
year 2001. This figure was contained within the Environmental 
Assessment document (Exhibits 57 and 58). This is an increase of 
approximately 30,000 from the time when the work associated with 
the Environmental Assessment was undertaken and represents a 7% 
increase in population. This can hardly be called significant 
growth. Contrary to what is implied in the Petition (Petition, 
page 84) this is consistent with the conclusion found in an MTC 
report referred to therein. This level of growth can usefully 
be compared to a projected increase over the same time period of 
170,000 for the City of Brampton which represents approximately 


a 100% population growth. 


The figure of 445,000 was arrived at as a result of 
work done in the early 1980's (Exhibit 32, Hamilton-Wentworth 
Population Projections, 1981 Review). This work contains 3 
projections: a low, a high and a most likely. 445,000 is the 


most likely. 
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The Petitioners' own witness, Dr. Richard Soberman, has 
called this a moderate growth projection and the demographer 
called on behalf of the Petitioners, Lukin Robinson, indicates 
that it is an appropriate figure for planning purposes. That is 
to say that it forms a logical basis upon which to consider this 


proposal. 


In these circumstances there can be little doubt that 
the figure of 445,000 is a reasonable basis upon which to begin 
these demand calculations. Nonetheless, the Petition disputes 
the appropriateness of this figure and the manner in which it 


has been dealt with by the Joint Board. 


When the work with respect to developing this proposal 
was undertaken there was a general belief that the population 
for the Regional Municipality in the year 2001 would be 550,000. 
The Petitioners suggested that this figure was in error and that 


this error was disregarded by the working team. 


The figure was not an error. Rather, it was the best 
available data in 1978, the time at which this work began. 
Subsequently it became evident that the population figure of 
550,000 was too high. A reassessment was done and the most 
likely population projection of 445,000 arrived at. At that 
point, the demand calculations were redone based upon this 
population of 445,000. Again, this is the figure which appears 
in the Environmental Assessment and is the figure upon which 


this proposal is based. 


The Petition refers to the Mountain East-West and 
North-South Corridor Study, Phase 1 - Future Road Needs and Data 
Collection (July, 1978) (Exhibit 179(a)), which suggested 
that, based on a population of 550,000 for the year 2001, the 


expected 1985 population of the Regional Municipality would have 
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been 465,000. That report is relied on by the Petitioners in 
drawing the simplistic conclusion that for a population of 


465,000 this road would not be necessary. 


The implication is that there is a direct relationship 
between the work undertaken in 1978 and the work undertaken in 
1981. What the Petition fails to refer to is the evidence of 
Dale Turvey that no such relationship exists. The population 
projection is not the only factor which has changed. The 
distribution of that population, which the Petition also concedes 
is critical (Petition, page 17), has also changed significantly. 
If this report is out of date as to its ultimate population 
projectionss.(550;000) thensdit--is also) out.ofedate’ as» to its 


population distributions. 


Further, the Petition suggests that concerns as to 
these population projections were being expressed as early as 
1978. In particular, it notes that such a concern was expressed 
by "a member of the public at a public information centre" 
and that "some concern" was expressed at a meeting of the 
Steering Committee concerned with this project (Petition, pages 
19-20). The criticism appears to be that work didn't stop the 


moment that "some concern" was raised about these figures. 


There are always different views about such figures. 
If those responsible for planning stopped every time someone 
suggested there may be an error it would be difficult, if not 
impossible, for any serious planning to be undertaken. The fact 
is that these figures were reviewed and refined. The 
Environmental Assessment document published in 1982 - fully 
three years before the commencement of the hearing - contains and 


relies on the refined figures. 


i » dal er jokiag tant iT. 
, aie Baw BTC nk manbsasbey aa, “a 
ane “Yaton on eftei RO AIeS Si? a edt 
ua om Jed ver ut 


aad ‘Yan 2h aObeoat 
ole a? : ie 
og Jedd Qo agli 
7 Be 


Mea 7 
as noo ote doitiowt geet nai jpoL Tarn : 
tf spsa Deeb 0 g: 


_ 


ia 
muy 


‘ae 


oRit rete 
— 
— 7 
e _— 

sali “thatine didenotseis3 do 


tote 3 ying 


? 


oft bagels: aa Has btw 


i 
4 Stat 22 ope, beynnds cals pat CSL 
p- 
aa Lealegog sient 3 Siti wi. od 2B 4JEh° to. Due at 31048 4 . tc 
7 | iy fA 
$H0, 2 6 et B 4 eee {0 OG ‘ Gaa}a enol: 
5 Ae os sins a oT 


‘eal 67 ae oiaS Jo 
| . ano lipdiqjeis sorte 


; welt hs 7 
sit 2s arenas 
- e ‘oi 
ait pies ax hes es sy% S unite? Siow “et o7q ngt26 tugeq 
a | 
ja edd 2agone ts (rele. diag aT). 


pedabigs enw tT? ie TE: 
7 : 

om ; 7 . ; 

Pldg:. » th 5440ug anf SARE dina mr 


a 
_ 
. 


 *eatage to kseagotnt Olle . 
7 _ 7 
heh : 36 on Loeom & | I& E Bess | : = & WwW mn eaane ly ie ) sia | aa sf J B 
1 d3iw Dengsanes ‘godt hones po E 


_ 


vam MOLI 1 IST) a oOyg ei 
ons qosa a abe aw o Rit b as cose aielaBaeya, SA 
aw "A meee f f age" 


bea] T a “a 5 a] 
ri ad % B3 ~ 
_ 


7 test! wad! f 


ee 


‘wa 7 | - . 
upi _fi6e BVOCs Fwelv fnsq923 ibe =yawié ‘som at ns oe 7 
mis yiave fedqoie poinasfg 302 ahd aa bi 
72189 & Sd yen re 420" 


fq auoiise yas * “ee lent 
sav ,beniter bas bsweive: 5 neaupld saand joa ai 
cya. ~~ Beef at BSdelildug 4 Joob Ja ymeasaeh iednsmno: bens 
ammed. ocd s10isd ate an 
¢ ats re 


[ides SOU 


oo eRiRInOD = em! sit to Jas 
: eotupil pphides _ — 4 


+7 


~fedetIehnu sc 


-54- 


Not satisfied with suggesting that the Regional 
Municipality has relied on overstated population projections, 
the Petition goes on to imply that an effort was made to avoid 
this change in population by introducing the concept of the 


"Mature state" community. 


The mature state is a well understood and recognized 
planning concept used by many municipalities in their official 
plans. (See for example Draft C of the Official Plan of the 
Regional Municipality of Peel and the Official Plan of the Town 
of Caledon.) The case of the Regional Municipality as put to 
the Joint Board, does not rely on the mature state concept but 
rests fundamentally on a projected population of 445,000. The 
suggestion that the mature state concept is something used to 
"distort public perception" or as a "marketing tool" (Petition, 
page 22), especially in the absence of substantive evidence, is 


nothing more than an unfounded allegation. 


The Petition refers to a memorandum which suggests 
that this issue was discussed informally and separate from 
the Working Committee (Petition, page 21). The proposition 
appears to be that there is something inherently insidious in 
these matters being discussed informally. More importantly, 
this memorandum was filed as part of Exhibit 590 to the hearing 
which was comprised of a series of memoranda and letters filed 
by counsel for the opponents. The opponents failed to call any 
witness who was involved in their preparation or in any way 


aware of the intent behind them. 


Following its review of the population projections the 
Regional Municipality undertook a similar review of its traffic 
demand assessment. The assumptions upon which such projections 


are founded were reassessed. This analysis demonstrates that 
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the road is needed and that without it traffic deficiencies 


will begin to occur in the early 1990's. 


Ay Cunthenddtitti cul tye wainth otheitPeti taon pisseiits 
implication that, with the benefit of hindsight, circumstances 
should have been interpreted differently in 1979 and that there 
is something intrinsically wrong, even dishonest, in the way with 
which this matter has been dealt. This is a serious allegation 
which impugns the professional reputation and integrity of 
many people. Moreover, it is made without putting forward a 
single witness who agrees with the proposition or who substan- 


tiates these contentions in any way. It is a sign of the 


= 


ra 


narrowness of the view of those opposed to this project that the 
Opposition has personalized its objections by attacking the 
credibility and standing of so many people in the absence of any 
concrete evidence. It is easy to criticize the actions of others 
when you have no responsibility and face no sanction for making 


unsupported statements. 


The Petition contains the proposition that the 445,000 
population figure may be high. As noted earlier, 445,000 is a 
very low growth figure representing a 7% growth over the current 
population of the Regional Municipality. In saying it may be 
high the Petition refers to the evidence of John Barr to the 
effect that in December, 1383 the population for the Regional 
Municipality was 414,000 although the population had been 
projected to be 422,500 by 1985 (Petition, pages 25-6). The 
Petition also refers to information relied on by Currie, Coopers 
& Lybrand that the population had remained constant since 1981 
(Petition, page 26). Based on this the Petition suggests that 
the Regional Municipality "has not participated in the provincial 
migration and fertility rates shown in the demographic bulletin" 


(Petition, page 26). 
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The Petition ignores the most significant and up to 
date evidence in this area. The evidence of the Regional 
Planner, John Gartner, whose department is responsible for these 
projections indicated that by the end of 1985 it was possible 
that the population of the Regional Municipality would be in 
excess of 420,000. Moreover, the most recent demographic 
bulletins demonstrate migration and fertility figures which, if 
extrapolated to the Regional ainaa panne, are in excess of those 
relied on in projecting the high population estimate of 479,000 
found in the Regional Municipality's population projections 


undertaken in 1981. 


There is no basis for suggesting that population 
figures "recorded since 1981 show clearly that in fact the Region 
is on the low projection" for the year 2001 (Petition, page 
84). To the contrary based on the evidence of the Regional 
Planner the population of the Regional Municipality is close to 
that figure (423,000) now. The November 1985 enumeration 
statistics for the Regional Municipality indicate a population 


of 422,000. 


Any evidence of decline is highly speculative since any 
change in the age structure of the population could override 
such a trend. The evidence noted above and found in the 
demographic bulletin is an indicaticn that such a change is 
already underway. In any event, Lukin Robinson concedes that in 
time the trend will reverse itself and the population will 
increase. It should not be forgotten that Mr. Robinson also 
conceded that 445,000 provides a logical figure for planning 


purposes. 


Nevertheless, the Petitioners conclude that the lower 
figure of 420,000 was preferable and should be accepted. The 


implication is that for the purposes of planning this kind of 
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facility a community must use low rather than most likely growth 


alternatives. In other words, it must be pessimistic. 


The Petitioners urge that the dissenting reasons be 
adopted with respect to the population projection. These reasons 
acknowledged that a reappraisal of the project did take place 
based on the lower population projections (the figure on which 
the Environmental Assessment was based). Despite this, the 


author of these reasons goes on to ignore that fact. He says: 


It is therefore well beyond any doubt 
whatsoever that many of the crucial decisions 
were made on the basis of both speculation 
and employment figures which became towards 
the end of the process no longer acceptable 
by anyone. 


(Decision of the Joint Board, page 240.) 


He suggests that a population of 550,000 was the basis 


of the Environmental Assessment. 


If such is the case [a population of 550,000 
never being reached] and I am convinced by 
the evidence that it is in fact so, then one 
can begin to appreciate the magnitude of the 
erroneous assumption which formed the basis 
of the environmental assessment undertaken 
by the Region and its consultants. 


(Decision of the Joint Board, page 239.) 


The Environmental Assessment and the evidence presented 
at the hearing relied on a population of 445,000 and it was 
amply demonstrated that there is a need for the road at that 
figure. There is nothing to justify the suggestion that an 


assessment at that figure has been "skewed" (Petition, page 29). 


sy oie 


oe oauight ot) ait 
* ae svat ss igane’ -‘oeand- a ee igvnindnay idee e . | 
‘ee sae oH toad rats viiioet os no eaoD a Tae — to, sorte -- 


i 
ve Th 


ore 


Heat: ane etna titan ie tered ei gt 
| ahelziost Leisess, Bae as vaam tsis eR ee-tany a : 
ao! P rod Pak roe, ied to elesd saz ho Shen 239 he 

: ehrewog sineted. oti BOMWEIT insmyotgqns Sus Me 
Me, lat | Deiat tcieeel ts enol On aasnotg sty 2h) Bre sets _ 


— ’ 7 : % ‘ ir . _ : } , 7 ‘e ; eS r (OY mis vi a : 7 ‘ 
34 }, vi et . ” 


T oi | o _ ; 7 cr 
y.«) SNoN (.085 Sp6q'.hteo8 ialo. adh to noc rai) 


a rus EF 


; eiesd ods sew GON,088 Io nolsgaleaog « Jaris aze9ep 
7 | a -Cpamgeosed [ainemnoylval aig 1 . 7 


= 


_ 

600.082 20 nobsal ugod & } aan 809' et d5ue ir 
yd feontvaes me 7 Oe. (Helsset gpaisd 14%9n a 
sno (ads ,O8 3063 wi gi Di add samptyves edt c 

. 2-40 ehy3 lingam sd etelosrqge 24 alos (tS a. 
7 tiend add Bemee’ dpidy oofagituecs svesnoy 15 _ 
eee an aed heistisbay snemaneses latheticoulvais af io 
: y  s@anetiyenes Gof hoc dotoss ads yd = 


‘ 


(.@€5. psa Oe 27fol sda io 
. i 
: Samm nessie Woanbive $f9 BAG WameesseA (AY Nama 


7 7) a | OO0\2bD Yo fest al mod &° no -b: 


Oe 


4 a3 36 heed sHj3 xO’ been 4 2 
he dary HOlJeSpgue Sfd Pi teut 


ARS Seng shotiizes?) “hewarks” naod 


: 


-58- 


Population Distribution 


The Petitioners suggest that there are errors in the 
manner in which the Regional Municipality's modelling program 
distributed population (Petition, page 29). It is clear that in 
Order to properly assess future population distribution local 
knowledge is essential. The judgments with respect to these 
projections were made by the people most qualified to make them, 


i.e. the Regional planning staff. 


The witnesses called on behalf of the opponents did 
not have a comparable knowledge of the population and development 
patterns of the Regional Municipality. Dr. Richard Soberman had 
no experience in the Hamilton-Wentworth area, a fact which is 
conceded during a speech in Hamilton-Wentworth in October, 
1984. Lukin Robinson was unable to explain the increase in 


population shown in his own material (Exhibit 506(b), Table 3). 


It is true that the smaller the area within which a 
projection is being made the greater the uncertainty in the 
results. The Petition suggests that in these circumstances only 
small microzones were being modelled (Petition, page 29). This 
repeats an error made in argument before the Joint Board and 


which the Joint Board did not accept. 


The Regional Municipality's modelling program was not 
geared to assess projections within any particular microzone. 
What was being modelled is a "gross" regional characteristic- 
the desire of people to travel across the Niagara Escarpment. 
It is not important which microzone people start from before 
crossing the Niagara Escarpment or where they go after the 
crossing is complete. In short, this is a projection on a 
regional scale - the level at which the Petition concedes one 


can have increased confidence. 
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In any event, saying that the Regional Planners "felt 
more confident" with the population projections for the Regional 
Municipality than for the area municipalities does not suggest, 
as the Petition does that they were not confident in the 
projections made for smaller areas (Petition, page 30). The 
evidence was entirely to the contrary. The Regional 
Municipality's planning staff all testified as to the 
appropriateness and validity of all the projections made. The 
fact is that the Joint Board had before it evidence demonstrating 
the validity of the very planning judgments that Mr. Robinson 
sought to question. By way of example, he agreed it made sense 
to reduce the number of residences in the industrial area of 
Hamilton (the Bayfront area) and evidence was led to show that 
Council had recently decided to amend the Official Plan to 
remove a restriction on development in a specific area above the 
escarpment. These effectively dealt with his two specific 
complaints as to decisions made in relation to population 


dastribution. 


The crucial question remains of how much demand will 
there be for traffic crossing the Niagara Escarpment, the 
natural divide which runs through the Regional Municipality. 
Nonetheless, in order to be conservative several adjustments 
were made to account for any possible error. Two of these 
adjustments related specifically to population distribution. In 
the model runs undertaken by the Regional Municipality's staff an 
assumption was made that 17,000 of the people projected to live 
above the Niagara Escarpment, actually came to live below it. 
That figure represents approximately 50% of the total growth 
anticipated for the Regional Municipality between now and the year 
2001, or 35.6% of the growth orid eked into the area above the 
Niagara Escarpment. This is a significant reduction and would 
result in a reduction in demand for trips across the Niagara 


Escarpment. Model runs making this assumption have been 
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considered in the analysis undertaken to determine the demand 
for crossings of the Niagara Escarpment for planning purposes. 


This is not referred to in the Petition. 


Further it was suggested that some of the population 
projected for the upper city area could be redistributed to 
Burlington. Burlington is in the Regional Municipality of 
Halton and accordingly the Regional Municipality of Hamilton- 
Wentworth has no control over its development. In carrying out 
its modelling program, the Regional Municipality assumed a 
larger population for Burlington than Burlington is projecting 
for itself. Accordingly, there is not within Burlington's 
present plans sufficient area designated for development to 
accommodate the population assumed in the Regional Municipality's 
modelling program. If any of this excess population settles in 
the area above the Niagara Escarpment, the projections as to 
demand for travel across the Niagara Escarpment will prove to be 


conservative. 


Quite apart from the modelling program, there are 
other indications of movement to the area above the Niagara 
Escarpment. As discussed in that part of this response dealing 
with the planning rationale the history of development in the 
Regional Municipality shows that development has been greatly 
impeded by physical constraints. These constraints have played 
an important role in determining the Regional Municipality's 
development pattern. Development in this area has been related 
to efforts to improve access across the Niagara Escarpment. A 
chart presented in evidence to the Joint Board shows a graphic 
representation of the volume of traffic crossing the Niagara 
Escarpment from 1966 to 1983. The volume shown is the p.m. peak 


hour volume for the existing 10 crossings: 
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1966 - 8,000 vehicles 
1984 - 13,500 vehicles 


(Exhibit 84, Traffic Growth Trends, Escarpment 
Access, 1966-1983) 


These figures demonstrate clearly that there has been 
an increasing demand for Niagara Escarpment crossings. Toa large 
extent this may be attributable to a discernable and dramatic 
trend related to development ahi fring from the lower city to the 
upper city area (Evidence of John Gartner, Transcript, page 
521). This is graphically demonstrated by a chart indicating 
the population distribution change from 1971 to 1982 (Exhibit 
28, A Map Showing Population Distribution 1971-1982 - Change). 
Suburban areas above the Niagara Escarpment have growing 
populations. Below the Niagara Escarpment the population of the 
City of Hamilton is declining. Generally, there is a tendency 
for population below the Niagara Escarpment to decline while 


population above the Niagara Escarpment is increasing. 


There is more evidence of this trend. The upper city 
from 1972 to 1982 gained 12.8% in its population or a total of 
12,770 people. The lower city lost 4.4% or 9,000 people (Evidence 
of John Gartner, Transcript, pages 448-9, Exhibit 29, Chart of 
the City of Hamilton Growth Rate and Exhibit 38, Chart - Assessed 


Population Growth Rate - City of Hamilton). 


It may be stated, therefore, that the movement of 
population to the area above the Niagara Escarpment is a current 
phenomenon. This is further confirmed by the rate of residential 
construction which shows more development above the Niagara 


Escarpment than below: 


For the City of Hamilton - 1983: 
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Above the escarpment, 690 units or approximately 82%. 
Below the escarpment, 150 units or approximately 18%. 
Total: 840 units. 


This kind of division is confirmed by the most up to 


date data available being January to June, 1984. 
Above the escarpment, 531 units or approximately 90%. 


Below the escarpment, 61 units or approximately 10%. 


Totals oo 2 unites. 


(Extiebat B47 eo Chants -] Dwelling nw. 
Construction Hamilton-Wentworth. ) 


In Stoney Creek the same general relationship between 
construction above and below the Niagara Escarpment exists 
although it is not quite as dramatic (Evidence of John Gartner, 


Transcript, page 454). 


The overall conclusion is that the majority of develop- 
ment in the area of concern to the hearing is occurring above 
the Niagara Escarpment (Evidence of John Gartner, Transcript, page 


455). 


The Petition suggests that the growth rates for the 
area above the Niagara Escarpment for the period 1971-1976 was 
7.9% declining for the period of 1976-1981 to 3.9% (Petition, 
page 32). The implication is that growth rates in the area 
above the Niagara Escarpment are declining and that predicted 
growth rates will not be met. This calculation fails to take 


into account the fact that a period of great expansion (1971- 
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1976) is being compared to a recessionary period (1976-1981) 


(Exhibit 58, Environmental Assessment, page 3-4). 


The more appropriate comparison is of growth rates for 
the 20 year period 1960 - 1980 with the projected growth rate 


for the 21 year period 1980 - 2001. 


The growth rate for the period 1960 - 1980 is calculated 


as follows: 


1980 population 129,300 
minus the 1960 population = 9%, O00 


Growth of 49,800 


49,800 x 100 = 62.6% growth for that 20 year period 
79,500 


The growth rate for the period 1980 - 2001 is calculated 


as follows: 


2001 population 177,000 
minus the 1980 population - 129,300 


Growth of 475.700 


47,700 x 100 = 36.9% growth over the coming 20 year 
129,300 period 


The above statistics indicate that the assumed growth 
rate incorporated in the Regional Municipality's forecast is 
equal to one-half the average annual growth rate experienced 
over the past 20 years. The annual growth rate assumed is 
comparable to the annual growth rate during the recent 


recessionary period. 


Accordingly, it is clear that a greatly reduced future 
growth rate is assumed in the Regional Municipality's work. 
Mr. Robinson failed to properly construe the geographic limits 


of the area above the Niagara Escarpment. This resulted in 
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calculations which overstate the reduced growth rate as between 
the expansionary period of 1971-1976 and the recessionary 


period of the late 1970's and early 1980's. 


The figures found in the Environmental Assessment 
(Exhibit 58, Environmental Assessment, pages 3-4) reveal a rate 
of growth of 6.4% for the period of 1971 - 1976 which is less 
than the 7.9% relied on by Mr. Robinson. A rate of growth of 
3.9% for the period 1976 - 1980 is also identified. This is the 
same figure used by Mr. Robinson but the period covered is 4 
rather than 5 years. The growth in the 5th year would narrow 
the difference even further to a point easily accounted for by 
the general economic downturn. Arguably, the growth rate would 
be within 0.5% of the 1971 - 1976 period (assuming 1% per annum 
growth for 1976-1981). This demonstrates a very strong growth 
rate for the area above the Niagara Escarpment in a recessionary 


period and confirms movement to that area. 


The Petition suggests that it may be possible to 
redistribute people within the limits of the Official Plan and 
therefore to avoid the need for this road (Petition, pages 33- 


6, points 1, 2 and 8). This suggestion entirely misses the point. 


First, it ignores the fact that 8 separate allocations 
of population were considered as part of the Official Plan 


process (Exhibit 75, Options for the Future). 


Second and more importantly, it is based on the idea 
that the primary thrust of all planning decisions should be the 
avoidance of the need to build this road. Further, it suggests 
that the principles of good planning which call for development 
of the area above the Niagara Escarpment, the pressure for 
development in this area, past planning decisions and investment 


should all be jettisoned in favour of precluding its construction 
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and that other factors that go into responsible planning should 


be ignored. 


Finally, the implication is that no heed should be 
paid to the fact that the community as a whole has expressed its 
desire that this development should take place sooner rather 
than later. Accordingly, it is not out of place to assume that 
the road is built when examining population projections and 
distribution. (See the Petition, page 33.) It is an established 
policy found in the Official Plan. The question is what demand 


is there for this road. Who will use it if it is built. 


Much of the evidence relied on in the Petition in 
Support of the proposition that redistribution will take place 
to areas other than above the Niagara Escarpment is not 


persuasive. 


The fact that two real estate brokers believe, without 
any data to support their conclusion, that demand will continue 
in the lower city does not in any way detract from the idea that 
the overwhelming majority of growth will take place above the 
Niagara Escarpment (Petition, page 34). There will always be 
people who wish to and will continue to live below the Niagara 
Escarpment. The Central Area Plan (Exhibit 224 referred to in 
the Petition, page 35) simply confirms this fact. The plan 
itself calls for a balanced community including development 


in the suburban areas. 


Alec Kelly, Development Manager for 551908 Ontario 
Limited (the Allarco Project) testified, contrary to the position 
taken by the Petition, that the Allarco Project in Ancaster will 
benefit from the expressway which will provide easier access to 
the eastern part of the Regional Municipality and to the Bayfront 


industrial area (Petition, page 35). 
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John Williams and Andrew Alyck appearing for the 
Ontario Land Corporation, gave evidence that the Heritage 
Green Project would benefit from the construction of the road. 
The opening up of a portion of these lands is dependent on the 
approval of this road, pursuant to a restriction in the Official 


Plan (Petition, page 35). 


Similarly, R. Morini called on behalf of the City 


of Stoney Creek believed that the road should be approved. 


To characterize the growth in the area above the 
Niagara Escarpment as an “incredible change" (Petition, page 32) 


is incorrect. 


As has already been noted, this rate of growth is 
consistent with past and present trends and is confirmed by the 
nature and location of current development. It takes into 
account a declining growth rate when compared to the last 20 


year period. 
Household Size 


As the Petition suggests, the growth predicted in the 
area above the Niagara Escarpment is, in part, accounted for by 
decreasing household size. Vehicle trips, the unit by which 
demand for roads is measured (generally over a fixed period of 
time, e.g. peak hour), are not a function of individuals, that 


is of total population, but rather of households. 


They show that household growth has become 
the leading indicator in urban development. 
The relationship between household and auto 
ownership growth rates is strong. Travel 
forecasts based on population growth will 
become increasingly misleading. Household 
growth should be substituted for population 
in any projection of travel demand. 
Consistent with this, the forecast of future 


4 sede Pasties 2 
ba] add i n 

mn p08 9u93 rie 

in idsedaaeb et bass, : 5a6 


5 


aint to. SHS it AQaeDisIass.s 


= 


gtd ont 361 Lassa ns oe on 


Ybevoiage of bf rate DAF shy: “Sarid? baw: 


a 

ae re oe 

6A»x evotis nese sas of H3waro aid esirsiat sr6D an i 
en, by 

31) “Spnsde, afdibsyenn” ie sapagasa 


i 


= 
‘Bie ta 


~~ wa 
= 

— 
i) 
sae 
po 

P 

~ 
~~ 

we) 


— 


4 . yf 1) 
z . i] 
| ine i 
tl dawdip 16 stay, 2zids «baton nasd ebsorle. pent = 
j : 7 
eit vd bemriinao @£ ‘brs ebret is ca Sed Ww 
‘ - | 
Oini @¢5X%e2. 31 .JA sma ovat Prete 196 noid 
a4 


| O& jzasl ats of baxsqmod asiv’ sist ntwore sae 


4 ' 
Das i 
- 
ey 
oy 
7 io 
} 
: 


, S03 ai DetvotoOsysq fswoso sng Reehe ty 


at ents 


agin yd Jinv acid ,aqiag si5idsv. vesia ee wos a. hel 


: Wo 197 Gstivo00s ,d38eq nl {22 snonqusded atial 


45 Sotisq 55%i2 s isv0o yilsisngp) bgsti2ean ad Seas aa? 6 bamweb 


Aris “,elsubivibdnl io notionul 6 Jon Sis «(aor ‘Saag cei saat 
Io 19d3e7 dud ic eaael Seat 


A ee x 
.ablodbauonh 


*oip Diornsevod) Jeds wora ia tent 
‘sdzif'ni tovecibnt patbess 
Seyue nasejed qidenais Lai) sat 
265 di¢oup giddrsavo 
ic 4 ais ssaee ‘Biagos% 
iT y.pulgssioe 
, od 


-67- 


travel demand in Hamilton-Wentworth takes 
into account household formation and structure 
characteristics. 


(Exhibit 58, Mountain East-West and North- 
South Transportation Corridor, Volume l, 
Environmental Assessment Submission, pages 3- 
193) 


Generally, as people have fewer children and marry 
later in life, family households have decreased in size. 
Coincidentally, there has been an increase in the number of 
"non-family" households (single adults living alone). These 
trends have resulted in more. households creating a demand for 
more housing units and creating more vehicle trips thereby 


taking up more roadway capacity. 


What this means is that there is a "notional move" of 
people from below the Niagara Escarpment, caused not by houses 
being deserted but as a result of increased demand created by a 
reduction in household size. The impact of this increased 
demand can be seen by reference to a report prepared by Currie, 
Coopers & Lybrand dealing with the ability of the Regional 
Municipality to pay for the construction of the road (Exhibit 
318, Report of Currie, Coopers & Lybrand). This report contains 


the following information: 


1975 population 408,466 
1975 average household size 2.92 
1975 number of households 139,878 
1983 population 414,456 
1983 average household size 2.66 
1983 number of households 155,634 


(Exhibit 318, Report of Currie, Coopers & 
Lybrand, Appendix 1, page 2.) 
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AS a result of a decrease in household size of 0.26 a 
population increase of 6,000 translates into an increase in the 
number of households of 15,800 - that is, the rate of growth of 
households is 2.5 times the rate of growth of the population. 
As noted earlier, the demand for household units and for vehicle 
trips relates to the number of households rather than to simple 
population growth. There is no reason to believe (and 
Mr. Robinson confirmed on cross-examination) that non-family 
households are any more likely to live above the Niagara 
Escarpment than below. There was evidence that a full range of 
housing types can and are being developed above the Niagara 
Escarpment and that non-family households (single adults) were 
as likely to live in that area as are family households. 
Arguably, (and again Mr. Robinson confirmed this during cross- 
examination) single adults tend to drive more and therefore to 
produce more vehicle trips than do families (Evidence of Lukin 
Robinson, Transcript, page 17,684). This leads to the conclusion 
that the increase in non-family households may result in even 
more vehicles travelling across the Niagara Escarpment than has 


been predicted. 


Any questions concerning the reliability of the 
projections undertaken by the Regional Municipality with respect 
to the number of households (Petition, pages 37-39) should 
disappear in the face of Mr. Robinson's evidence which indicates 
that the Regional Municipality has been conservative in its 
estimate as to the increase in the number of households. 
Mr. Robinson projects an increase in households from 1981 - 2001 
of 33,500 and an increase of 44,606 for the longer period of 
1976 - 2001 (Exhibit 506(b), Robinson's Charts, Table 8) whereas 
the Regional Municipality's projections are based on the lower 


figures of 30,100 (1981-2001) and 43,700 (1976-2001). 
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Mr. Robinson projects a lower total number of households 
(as opposed to increase in households) than does the Regional 
Municipality which has projected the total number of households 
at 184,442 (Exhibit 172, Revised Travel Forecast 1982), 3,742 
more than Mr. Robinson's estimate (Exhibit 506(a), Notes of 
Lukin Robinson, page 25). Assuming for the moment that 
Mr. Robinson's figures should be accepted (and there is no 
logical reason why this is so) the difference in the two figures 
would suggest a potential error in the Regional Municipality's 
calculations for 2001 of only 2%. This range of error is well 
within any reasonable margin of error for this kind of projection 
and certainly within any margin of error that has been referred 
to in evidence at this hearing. The fact of the matter is that 
Mr. Robinson's own projections are subject to error as well and 
that the trends in the Demographic Bulletin referred to earlier 


suggest that he may well be wrong. 


The difference in Mr. Robinson's figures are accounted 
for by his higher number of persons per household. There is no 
reason why Mr. Robinson's evidence should be accepted over that 
of the staff of the Regional Municipality who have far more 
experience with and knowledge of the Hamilton-Wentworth area 
than does Mr. Robinson. This is especially so where no particular 
jJustafication for his increase in household size has been 
given. Mr. Robinson, himself, recognizes that the Regional 


Municipality's figures may be correct. He states: 


The projected number of households in 
Exhibit 172 is higher than mine because the 
average number of persons per household 
declines more than it does in my estimate. 
I am reasonably sure of my estimate of 
family households based on the population of 
445,000 since family headship rates have 
been relatively stable in the past. The 
difficulty lies in projecting non-family 


headship rates. Therefore, most of the 
difference of 3,740 must be in non-family 
households. It is quite possible that non- 


family rates will increase more than in my 
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projections and that the total number of 
households in 2001 will be closer to the 
figure in Exhibit 172 [the Regional 
Municipality's figures] or even exceeded 
than to mine. 


(Exhibit 506(a), Notes of Lukin Robinson, 
page 26.) 


The forecast growth in households prepared by the 
Regional Municipality suggests a 56% increase to the year 2001 
in the area above the Niagara Escarpment (Exhibit 58, Mountain 
East-West and North-South Transportation Corridor, Volume l, 
Environmental Assessment Submission, Table 3.4, page 3.25). The 
combination together with the household unit being the major 
determinant of travel demand will create a significant increase 


Tne wari Ce 


It is inaccurate to suggest that the construction of 
the road is based on the Regional Municipality's prediction of 
household size (Petition, page 38). Rather, it is simply one 
factor to be applied in projecting population and ultimately 


future demand for this road. 


Nor is it accurate to suggest that the road can be 
justified only if the household size projection turns out to be 
"precisely accurate" (Petition, page 38). This projection is 
arrived at after a complete assessment, using the most up to 
date methodology. Mr. Robinson does not question the methodology 
that was used. It was arrived at by the people best qualified 
to do that work - the planning staff of the Regional 
Municipality. It could be that the figure will turn out to be 
too high in which case demand for the road will be 
underestimated. On the other hand, it is possible that conditions 
will change and that it will be low. This possibility has been 


accounted for by the work done by the Regional Municipality and 
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presented in evidence to the Joint Board. As discussed earlier, 
the Regional Municipality has not relied on "only one set of 
theoretical assumptions" (Petition, page 39). As noted above, 
one variation assumed that 17,000 fewer people will live in the 
area above the Niagara Escarpment than the Regional Municipality 
has estimated. Accordingly, the Regional Municipality has 
assumed that household size will be larger than its best 
projections suggest and that the notional move of people to the 
area above the Niagara Escarpment occasioned by an increased 
number of households will not, in fact, take place. The modelling 
programs were run using these differing assumptions and all of 
the results used in establishing a reasonable figure for traffic 


demand for planning purposes. 
Employment Forecasts 


The volume and distribution of employment is also a 
Significant factor in determining traffic demand. The most 
common vehicle trips undertaken are between the home and the 


workplace. 


The Petition relies upon the evidence of Dr. Michael 
Webber and his prediction that there will be a decline of 
employment in the City of Hamilton's Bayfront area, an important 
employment centre (Petition, pages 45-46). Dr. Webber's evidence 


was found to be entirely unreliable by the Joint Board. 


Dr. Webber produced a chart (Exhibit 407(b), Tab 2, 
Witness Statement of Dr. Michael Webber, Table 1) which he 
claimed demonstrated decreasing employment in the Bayfront 
area. This chart suggested that these figures were extrapolated 
from the 13th and 14th editions of Scott's Industrial Directory. 
The data in these books are not based on scientific surveying 


techniques. Companies are telephoned and asked for their 
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current employment figures. Cross-examination of Dr. Webber 
revealed obvious inconsistencies in this data as provided by 
these companies from year to year. Moreover, Dr. Webber's chart 
misrepresented the years to which these figures should have been 
properly applied. Furthermore, on cross-examination it became 
apparent that some of the figures attributed to Scott's Industrial 
Directory had not been extrapolated from it but rather from a 


collection of newspaper articles. 


Dr. Webber's cross-examination was interrupted by the 
end of a hearing day. Over the evening, both he and the 
Opponents' counsel, independent of each other, attempted to 
reconstruct this analysis by contacting the major employers in 
the Bayfront area. The figures they were given were inconsistent 
with each other and demonstrated again the unreliability of this 


kind of information. 


It can only be concluded that the evidence of Dr. Webber 
was misleading and his analysis and data collection superficial 


and inappropriate. The Joint Board concluded: 


He (Dr. Webber) based his estimate on 
information from the 13th edition of Scott's 
Industrial Directory, personal contacts and 
his own general knowledge of the industry, 
which is the predominant industry in the 
Bayfront area. However, on cross-examination, 
it became quite apparent that the present 
employment figures and estimates of future 
employment used by Dr. Webber were 
unreliable. Even after several attempts to 
get better information by Dr. Webber and by 
counsel for The Save the Valley Committee 
who obtained letters from the personnel 
offices of the companies involved, the Board 
considers Dr. Webber's estimate of the 
future employment in the Bayfront area to be 
entirely unreliable. 


(Decision of the Joint Board, page 147.) 
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The Regional Municipality produced alternate figures 
for employment by the steel industry, the dominant employer in 
the Bayfront area (Exhibits 537(a) and (b), Hamilton-Wentworth 
Business Directory 1983 and 1984-1985). These figures were 
consistent with higher employment in the steel industry than had 


been predicted by Dr. Webber. 


In assessing employment and its impact on the need for 
this road it is wrong to consider only employment in the Bayfront 
area. Mr. Robinson concedes that employment in the Regional 
Municipality as a whole and in the manufacturing sector in 


particular will increase (Exhibit 506(b), Robinson's Charts, 


a 
4 


Table 11). Accordingly, jobs in the manufacturing sector will 
be created in the Regional Municipality. Despite the possibility 
of a decrease in employment in the Bayfront area both the 
Regional Municipality and Mr. Robinson are predicting that 
additional new jobs will be created to replace those that are 


lost. 


What the Petition fails to grasp is that the road will 
assist in serving all significant employment areas in the 
Regional Municipality. The road is designed to service employment 
growth whether it is located in the Bayfront area or in the 


industrial parks located in the Regional Municipality. 


The Regional Municipality has assumed a significant 
increase in employment in the central business district. It is 
incorrect to say that traffic going from residences in the area 
above the Niagara Escarpment to the central business district 
"will not use the expressway" (Petition, page 47). This will 
depend on the location along the expressway of an individual 
driver's residence. Moreover, this simplistic statement ignores 
the real impact of the road on this traffic. Use of the present 


north-south roads (the roads crossing the Niagara Escarpment) 


ce 7 - 
a ethene Lim. a eer a ree ag tdi 
" ae 
os a 


} aesupe? ‘oe ant r (aselesaed. sm 


= 
~ a ea senba: [e84e ait nig snaaoree 
WI i 
OO, kt: Wy ree ero 
| oe | Se 
h wes | : ou 
- 308 Bead eld co J9Rqn! ais Ban: SOLE orieasane at. —— 
am ‘ ; Ses ts 
Sao TT yee edd ci toamycigns yiao Jobiinios ot prow. a FE mos 8 
ON Ly x= 
feeoiyeH erie ai Jindeoneeds seaa ah tetaieiall roamteet: at <1 
ve io 
ap wk zod0ee galvascetinsm ana ni Dna alodw 6 de x2bGnqlod: 


y VSPIEHD) a NGanIdos . (ch)\a9e Zididxd) ssyondi i lew setwslseg 
Vv 

> oe 

(iin tzos9se@ BatyuT Ista sit ni adof .loniGaogeaA ffi aidet 


oF ya tisaraecg ond sang 190 fi fecidinuM inigipat att na fedaat> ad: 
: a] 

nf ifo0d sa16 IMNOMtysas Say ni JInenvolqme ob SeBeIVeD 5s Io ; 

dn fi oolisibesé s1s Ganided .4M bas vitléaiosmalt Jano ivas 

$76 js42 goon? saplgs: oF Boatesin sil ‘w Boot Wat detrei? 1b546 


. sao! 


Mit ni 25635 tronyoleges imeuitiagia IT. omiv@rse ai talaen 
= tranyrc(qine soivi9s. of hep ieed et G6 23-307 s¢tiitagioinweh isnci pen 


243 ni to:e#¢ce Sn01ivse o43 nt GeSeaol 21°93: 1 eii¢esiw Aworp 


7 ' «t@?iiegiogtau® [apoiged? sit ni Seisvol aivaq f[elrtavhai 


|) Sop0d3ingie « Semeaq esti yifaBisine¥ isnoipsA oft 
~ | 
ef df .asiuselSB avenieud tatsac5 end ni jdnaeroloes «i sa691201 


: Mate @12 ci: svoreDiaes Motl pico gittet: farit o2 Ise? 700n!1 


Iiiw a! it re T5 20a a5.) & > a 4 Zt) n CiLiw™ 

Seen viIbni ad 30 YevGesidns 4h) oroic norsteou!l.3H#1 no fia s7eb : 
a | | | 

BSIQnet Sree 7812 Miigmie Sits .zsves10u -90nsahbee? 2 +vevi 16 


- 


Gusaeig. of) to sal .3uTTA1? ais ao beos sit Yo Josgei isexs odd 


(Qemegisos! sispatt. ais saiseacip S2be07 ais) ales. Adwoe~d310n 


-74- 


will increase beyond their capacity in the early to mid 1990's. 
Any traffic which is attracted to the new facility and off these 
existing roads will decrease congestion on these existing 
Niagara Escarpment crossings. Accordingly, to the extent that 
traffic is drawn to the new road to go to locations other than 
the central business district there will be relief for those for 


whom the existing roads remain the best route. 


There is a suggestion in the Petition (Petition, 
pages 47-48) that the assumptions as to employment related 
traffic were inaccurate as a result of the fact that the "peak 
hour" does not match the shift schedules of the Bayerone steel 
companies (Petition, page 47). The implication is that traffic 
assumed to travel in the peak hour does not, in fact, travel in 
that period of time. This misstates the evidence. John Barr 
indicated that the traffic assumptions used accounted for the 
actual trips taken over that hour and therefore took into 


account work shifts in the Bayfront area. 


Finally with respect to employment, the Petition 
suggests that any increase in transit is not taken into account 
and that "when this data is added to the declining workforce in 
the Bayfront area it can be seen that the expressway provides 
increasing roadway for a declining number of employees" (Petition, 


page 49). 


The "data" referred to are the assertions that only 3% 
of the Bayfront related trips are now made by transit; that 
Bayfront employees have stated they would like to see more 
transit; and that government policy has called for increase 
in transit use. This is not "data". There is no assessment of 
how this transit would be provided or who would use it. The 
Petition fails to discuss the evidence of Heinz Schweinbenz, the 


Commissioner of Transportation for the Regional Municipality. 
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Mr. Schweinbenz stated that it would be difficult to upgrade 
transit facilities into the Bayfront area due to its location 
and that in this situation it is difficult to overcome the 


natural inclination of industrial workers to travel by car. 


The Petition is misleading in its failure to note that 
the Regional Municipality's projections take into account 
and assume a significant increase in transit usage. The Regional 
Municipality's work assumes more than a doubling of transit 
trips from the present to the year 2001. MThe Environmental 
Assessment document indicates that in 1980 in the peak hour 
there were 2,600 transit trips across the Niagara Escarpment. 
Heinz Schweinbenz indicated in evidence that there has been no 
change in that figure. In the Environmental Assessment the 
Regional Municipality has assumed for the year 2001 that there 
will be 5,400 trips across the Niagara Escarpment in the peak 
hour (Exhibit 58, Environmental Assessment, pages 3-25). This is 


an increase of over 100% in transit trips. 
Modelling Comments 


The Petition suggests that there are weaknesses 
inherent in the Regional Municipality's modelling program 


(Petition, pages 49-53). 


In making this allegation reliance is placed on the 
sampling sizes used to calibrate and validate the model (Petition, 
pages 49-50). In fact the sample sizes are “statistically 
significant" and would therefore form the basis to properly 


calibrate the model. 


The assumptions fed into the model are assumptions 
about the future and bear no direct relationship to 1974. The 


model must be calibrated to mimic the Regional Municipality. 
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Once calibrated, it is validated by comparing the actual traffic 
demand for that past year with the model results. If the model 
results compare favourably to the actual demand the model 
calibration is confirmed as accurately reflecting travel in the 
area being modelled. Here, consistent with good modelling 
technique, the best past data was used to confirm the reliability 


of the calibration of the model. 


The data used to validate the model represented the 
year 1971. This was the best available data and its use was 
consistent with good modelling technique. The 1971 data has 
been used to "calibrate the model" as suggested by the Petition. 
However, there is no reason to believe that the travel 
characteristics used to calibrate the model do not reflect 


current travel characteristics. 


The Petition suggests that these 1971 travel 
characteristics were used to forecast travel demand for the year 
20s, THiS “is “incorrect. vand) reflects, av fundamentas 
misunderstanding of the modelling process undertaken. In fact 
different travel characteristic assumptions were made to test 


their sensitivity on future travel demand. 


Reference is made in the Petition to the fact that 
congestion was not taken into account in the modelling program 
(Petition, pages 50-51). In this context Dr. Richard Soberman 
referred to the model used as an "all or nothing model" - that 
is a model that does not take into account increased congestion 
when looking at the routes likely to be selected by those taking 
modelled trips. In other words, in considering how long a trip 


will take, congestion is not taken into account. 


As discussed with Dr. Soberman in cross-examination 


and not referred to in the Petition, this is an indication of 
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the conservative nature of the model in that there are only 


three scenarios which can result: 


(a) More cars will be shown as staying on 
the existing routes than will, in fact, 
choose those routes. This will cause 
increased congestion on the existing 
routes. As a result of that congestion 
some cars will take alternate routes, 
presumably in this case the proposed 
expressway. In these circumstances, 
the vehicle trips shown on the proposed 
road ‘are,v-in fact; lower: than wir 
occur because the model fails to take 
into account those cars which will 
choose the new road as a result of 


congestion on the existing roads. 


(b) The demand for the road will be so high 
that congestion will occur on the new 
facility which means that some of the 
cars shown on that road will, as a 
result of that congestion, choose the 
existing or other alternate routes. In 
those circumstances, it cannot be 
argued that there is no need for this 
road. On the contrary, the road will 
not be able to respond to the total 


demand. 


(c) Dr. Soberman suggested as a third 


alternative the likelihood that there 
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will be congestion on the existing 
roads at the end of the proposed 
expressway. However, he failed to 
consider that the proposed road is 
based on a "ring road concept". MThere 
is no specific end to the road. 
Traffic will move off at the appropriate 
intersections. Dr. Soberman indicated 
that he has put forward this suggested 
scenario only for “completeness". It 
is really not relevant in these 6iroun® 


stances. 


No matter how the impact of congestion is depicted, 
the road will be needed and the result of the Regional 
Municipality's modelling is revealed as conservative. Either 
the road is needed to the extent that congestion will cause cars 
to leave this new road, or the failure to consider congestion on 
the existing roads causes an underestimation of the actual 


demand for the new facility. 


The Petition also deals with how "non-home based 
trips" in the modelling process (Petition, page 51). Non-home 
based trips are those trips which are in no way home related. 
For example, a trip from the work place to a shopping centre or 


recreational facility would be a non-home based trip. 


Non-home based trips in the peak hour account for 14% 


of all trips taken. 


Any non-home based trip which crosses the Niagara 
Escarpment is a factor in the characteristic being monitored here, 


i.e. crossings of the Niagara Escarpment. It is a safe assumption 
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that a significant number of non-home based trips will involve 


such crossings. 


In order to assess the present scope of Niagara 
Escarpment crossings generated by such trips it would be necessary 
to do very detailed sampling and data collection. Without 100% 
sampling of all non-home based trips there would be necessarily 
some margin of error. Clearly, 100% sampling of all non-home 
based trips is impractical if not impossible. In order to look 
at the impact of these trips in 2001, a series of assumptions 
would then have to be made as to where people were likely to go 
with respect to such trips in that year. For example, where are 
all the grocery stores likely to be located? Where are all ene 


recreational facilities likely to be located? What non-home 


based related "attractors" of trips will exist? 


Obviously, any set of assumptions looking at such 
detailed information would be highly speculative and open to 


wide margins of error. 


In cross-examination Dr. Soberman suggested that the 
margin of error in the Regional Municipality's estimate of non- 
home based trips was 4%. It is incorrect to state, as the 
Petition does, that this "artificially increases p.m. peak 
travel by 3-4%" (Petition, page 51). This is a margin of error 
- the ultimate result could be higher or lower. The statement 
in the Petition suggests that it could only be higher. Given 
the detailed assumptions that would be needed to model such 
trips in any precise way, it is clear that this margin of 


error is reasonable. 


Much of the case put forward by the Petition in this 


area deals with the evidence of Dr. Richard Soberman. Rather 
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evidence was based on work which was entirely superficial. 


On cross-examination it was made apparent that 
Dr. Soberman has virtually no experience with the Hamilton- 
Wentworth area. 


modelling program was based on work that was at best ill 


considered. 


Moreover his assessment of any error in the 


His assessment: 


(a) 


(c) 


failed to consider that discounting congestion 
was, in fact, a conservative element of the 


Regional Municipality's work; 


Suggested that Keith McLean's assessment 
ofsicapacity «was ia 0st oop low. He made 
this assumption without having in any way 
examined the work undertaken by Mr. McLean 
whom he acknowledged was an expert in the 
field. On cross-examination, when confronted 
with the assumptions actually used by 
Mr. McLean, Dr. Soberman conceded that they 
were conservative and, if anything, would 
lead to an assessment that was too high and 
which would in turn suggest that the Regional 
Municipality's projected traffic deficiency 


isctoorlow; 


suggested, with no foundation for doing so, 


the Regional Municipality was careless in its use 
of numbers. On cross-examination, Dr. Soberman 
conceded that, in assessing what he felt was the 


potential for error in the Regional Municipality's 


(Petition, page 53), this 
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work, he had counted some figures twice and that 
this double counting increased his view of the 


potential error; 


(d) suggested people could be relocated in Burlington 
when the Regional Municipality already assumed 
more people would live in that community than 
Burlington's own planning permits. Accordingly, 
fewer people will live in Burlington than the 
Regional Municipality projects. If some of that 
excess population comes to live in the area above 
the Niagara Escarpment, the traffic demand across 
the Niagara Escarpment will increase over the 


Regional Municipality's projections; 


(e) arbitrarily, without substantive explanation and 
based solely on his own subjective assessment, 
reduced the "labour force participation rate" 
assumed by the Regional Municipality. In doing 
so, he arbitrarily reduced the employment figures 
projected by the Regional Municipality thereby 


lowering traffic demand. 


The Joint Board found that Dr. Soberman's evidence 
failed to demonstrate any deficiency in the Regional 


Municipality's work. 


Dr. Soberman's evidence in cross-examination, 
while using 3 days of hearing, did not, in 
the Board's opinion, in any way convince the 
Board that the methodologies used by the 
proponent in its related studies were 
deficient or directed only to justification 
as opposed to need. 


(Decision of the Joint Board, page 135.) 


7 : ae 


aa nt easenat idan iain Besenenes: (ey 
beaua Z. yaar neat Log tetnum Lanwiees ois dete 


ans: f Sietaemeos dada Wh owtl bivbw eiqesq 2100 


= 


- 


i pRihioooA «6. as iareq pain ty awe . a* nojteni {208 
a 


d aeis aetpoitave ai svil Uliw sigosq tawet 


Prurs to amoe il .eterforg ysifagiolaun iansioee 


4 
g =. 
7 


svods asia off nb avid GY eemod bolteiugog s200x0 


s20%06 basneh G1 R%ete ots vidadgracas siapsl4 of3 


Ly y 
aay: 1sv0 esearvorl LIiw insauytso 23 sisosi on? Ae A) 
- janotinoesfery #*ystilsqiotauM Lanoigss 
- = . 
n a 
1a 


bas noisesceique svisgqaszadwe Yuersiv «zlisaizidia (a) 


oe - 
- 


gfaeeesedas evidoativa awo Siti no yislos Seagd 


v 
a +4 “” ‘ ‘ ; (wes oe ~erm ct “4 4 ~ » 1) re 
S7st 15 JRO 2 Os ifg SOTO. IWOESE 2 : ; 24 0une7 


éniob al. ,y2iteqininet Lenotesd eis yc bawkeea 


‘@800¢12 Ineayolgas silt Radubos Ylivertidita od .o8 
ps @es6d4 yitiegicinuw Llaacigved ails yd hersero1g 
mh 
er . -OnassS 3133824 ot rewsl , 
- 7 Pa - 


ae 7 : _ 
) a 

shiva @ adasado? .20 ten4 Hadot bre0d Jntot sAT 
eaeenlens Vsheioaiveh ene sisiaanemeb of belie? — 


' ie - éfzow a*vtilsgisincé 


sno LIaimeks-asoro ©) SodSsbive e'ntamtados .310 
at Jdon 816 ,oa@ixesd 9 zyeh € onbau sitiv 
S44 eatiwviios vew vis n Inigo s*Graot ait 
@a4. ¥a Geaw =25rp4 jottom sf7 dai? Discs 
, 5ge6 eoltbu: betafes adi wi JneOnegGoiIg 
foisaciitrar + vito bevos22 2o ansineise : 
- Oech Of beaz6gyo aa 


a im («ee f 2 BA] a Ar | +7L0G sift Io acisatoaid) ; : 
a - al 


a 


=<§9= 


Dr. Soberman himself recognizes the superficiality of 


his work. 


I think that the data Mr. Lederer has 
presented to me, and the questions he has 
asked, have certainly given me cause to 
reconsider some of my opinions about the 
assumptions which I, in fact, made. 


He goes on, without specific reason, to suggest that he 
still feels confident in his general opinion. The point is that 
after a day and a half of cross-examination, Dr. Soberman wished 
to reconsider his opinions about the assumptions which he made. 
If these assumptions are invalid, then what remains as the 
foundation of his opinion? What remains is nothing more than 
some intuitive sense without substantive evidence to back 
it up. The fact that these assumptions have to be reconsidered 


at all is an indication of the superficiality of his work. 


The Petition suggests that Dr. Richard Soberman 
testified that models using a range of assumptions are "carried 
out routinely in transportation modelling" (Petition, page 35) 
and suggests that what he termed "sketch planning" would have 
been more appropriate. The Petition fails to mention that the 
model used here is the model used by the MTC, the senior 
government agency involved in this work, and is employed by other 


regional municipalities. 


Sketch planning is a process in which a simpler model 
is used and more model runs are made using gross changes in 
population and employment distribution. It is done in advance 
of and to assist in the preparation of an official plan anda 
relates to the fundamental decisions made at that time. It is 
done to see, in a general sense, how these gross changes would 
impact on various servicing requirements. As such, it is not 


suitable for the more specific and detailed work required in 
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examining a particular project, particularly one which is 
directed at a single and narrow issue - Niagara Escarpment 


crossings. 


Although Dr. Soberman suggests this method of planning, 
the fact remains that the one study to which he referred in 
which such a program was undertaken was itself a general study 
looking at the impact upon transportation of the movement of 
large sections of population and employment into different parts 
of northern Toronto. There was no evidence that sketch planning 
has ever been used with respect to the kind of proposal being 


brought forward in this application. 


Further, what the Petition fails to point out is that 
these kinds of gross population redistributions were considered 
as part of the process leading up to the approval of the Official 
Plan (Options for the Future, Exhibits 75 and Exhibits 76(a), 
(b) and (c)). Accordingly, what Dr. Soberman proposes has, in 


fact, been done. 


The Petition in attempting to attack the Regional 
Municipality's modelling program also considers evidence given 


by Lukin Robinson (Petition, pages 51-52). 
The Petition states: 


Mr. Robinson testified that the employment 
figures used by the Region in the model were 
obtained from 1971 and 1980 assessment 
records. The assessment figures are lower 
than the 1971 and 1981 census respectively. 
By using lower employment totals in the base 
year and applying the old relationship of 
jobs/people to population projections for 
later years results in the number of trips 
generated per job being higher. The model 
therefore forecasts too many trips crossing 
the escarpment. 
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This assertion appears to be based on two allegations. 


The first allegation is that "lower employment totals 
[were used] in the base year". This suggestion arises from the 
false idea that the modelling results are based on a comparison 
of employment in the base year with employment in the years 
being projected. This is a fundamental error. Employment in 
the years for which projections are being done is based upon an 
estimate of the likely labour participation rates which are then 
applied to the projected population. That assumed employment is 
then used as a factor or assumption in the model. The model 
output is a freestanding prediction which stands independent of 


any past employment trend. 


Secondly, this assertion is based on "applying the old 
relationship of jobs/people to population projections for later 
years [which] results in the number of trips generated per job 
being higher". This presumes that the "old relationship of 
jobs/people to population" was in some way invalid. The evidence 
of the Regional Municipality suggested that base figures were 
consistently and appropriately used and that to the extent that 
"assessment records" were relied on this reliance was appropriate 


in the circumstances. 


The Petition refers to a letter which it alleges was 
written by the Chairman of the Regional Municipality asking the 
Honourable Minister of Transportation and Communications to 
assist in updating the travel demand model used by the Regional 
Municipality. This request is found in a letter dated June 25, 
1984 (Exhibit 590). By a further letter dated July 9, 1984 the 
Minister of Transportation and Communications allocated funds 
for this purpose (Exhibit 590). It is contended in the Petition 
that the results of this work have not been produced. The 


difficulty here is that these letters are from Exhibit 590. 
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As discussed elsewhere, this exhibit was not proper evidence. 
in that it was produced without a single person involved in the 
preparation of these letters being called. Accordingly, no one 
indicated their intent. The evidence indicated that the results 
of this work had been produced before the Joint Board. That 
evidence suggested that these funds were the monies used to 
update the travel demand work which ultimately resulted in 
the six model runs which were the basis of the evidence led 
before the Joint Board with respect to the traffic demand 


rationale. 


Further, and in the same vein, the suggestion is made 
that "because a precise set of data was used in the ériginat 
modelling the model results look precise and reliable" (Peti- 
tion, page 43). The implication is that these results are not 


reliable because they have in someway been predetermined. 


The modelling techniques used are accepted and up to 
date. They have been developed and used by the MTC. They have 
been specifically calibrated and validated to be certain that 
they are properly applicable to the Regional Municipality. The 
Regional Municipality has not, as the Petition implies, relied 
on a single model run based on one set of assumptions. The 
evidence put before the Joint Board did not rely on a single 
run. Rather the complete range was assessed and considered in 
determining what traffic demands should be used for planning 


purposes. 


The Petition suggests that the run assuming the lowest 
traffic demand should have been used and implies that in those 
circumstances "we can rest assured that ... a different result 


would have occurred" (Petition, page 41). 
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Of more significance is the fact that the Petitioners 
seek to have the Honourable Lieutenant Governor-in-Council rely 
on a single model run and the assumptions which form the basis 
of those results. This is the very error they falsely accused 


the Regional Municipality of having made. 


Implicit in the argument of the Petitioners is the 
notion that municipal officials should plan for the lowest 
growth in traffic demand and thereby ignore historical trends 
and preferences of the people of the community. This is an 
approach that may easily be adopted by those intrinsically 
opposed to the project but is not appropriate for those who have 
the responsibility to provide services for this community and 
who therefore must be concerned with broad issues and points of 
view. The Regional Municipality's approach has been to assess 
all of the available data and to balance the various projections 


of traffic demand. Anything else would have been irresponsible. 
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THE TRAFFIC OPERATIONAL RATIONALE 


Description of the Traffic Operational Rationale 


There are deficiencies apparent in the arterial 
street system in the Regional Municipality of Hamilton-Wentworth. 
The Regional Municipality has made every reasonable effort to 
overcome these difficulties by making all possible improvements 
to the existing street system. There is limited scope for any 
further improvements. The construction of the road will assist 


in overcoming these operational problems. 


It was conceded in argument before the Joint Board and 
is conceded here that the traffic operational rationale would 
not be sufficient on its own to form a complete rationale for 
the construction of this road. However, when taken in conjunction 
with the other rationales which form the basis of this application 
before the Joint Board the traffic operational rationale adds to 
and confirms that a logical basis is present upon which this 


proposal can be founded. 


Traffic problems in the Regional Municipality are not 
new. Over the last 20 years there has been an active program to 
overcome these difficulties’ using “non-infrastructure 
improvements". In that period, exclusive of Niagara Escarpment 
crossings, 35 projects have been undertaken on a continuing basis 
in response to the various traffic operational problems of 
various areas in the Regional Municipality (Evidence of Murray 


Main, Transcript; page 3136 and Exhibit 81). 


Among the specific programs undertaken is a program of 
"channelization". Channelization refers to the widening of the 
travelled portion of the roadway providing larger turning radii 


and separate left hand turn lanes. The impacts of channelization 
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are greater safety at intersections and a dramatic increase in 
the capacity of the intersection. By way of example, a separate 
left hand turn lane at an intersection of two four lane roads 


will increase capacity of the intersection by 100%. 


The evidence indicates that only limited scope remains 
to further channelize roads in the City of Hamilton (Evidence of 


Murray Main, Transcript, page 3143). 


The City of Hamilton has also engaged in a program of 
converting arterial roads into one-way streets. There is, 
however, little or no scope to extend the use of one-way streets 
in the lower city (Evidence of Murray Main, Transcript, page 


S252); 


There are, at present, 238 kilometres of arterial 
roads in the City of Hamilton. Parking has been removed from 
92% of the total arterial street system inthe City. Accordingly, 
further expansion of the program of parking removal is limited 


to the remaining 8% (Evidence of Murray Main, page 3159). 


Final ly,- 2o4aeet che 273 traffic signals in»sthe City oF 
Hamilton are interconnected to more efficiently allocate green 
lights. There is a program to extend the interconnected lights 


as required (Evidence of Murray Main, Transcript, page 3167). 


It is evident that the City of Hamilton has been 
actively involved in an extensive program to maximize use of its 
present arterial road system. The fact is that there is little 
room for further improvements to the existing system. Keith 
McLean, upon reviewing the ai kdauicmene the City of Hamilton and 


hearing Mr. Main's evidence, concluded: 
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It can be safely said that the City has used 
all the principal traffic management measures 
to great advantage to attempt to make 
maximum use of the available capacity 
particularly with the introduction of the 
one-way street system, the co-ordination of 
traffic signals and the channelization of 
intersections and significantly as well the 
prohibition of parking on the major routes. 


(Evidence of Keith McLean, Transcript, pages 3168-9.) 


Despite these efforts, operational problems remain on 


the streets in the City of Hamilton. 


The environmental impact of traffic in terms 
of pedestrian safety, noise, and air quality 
is a major issue. As the level of congestion 
on the major roadways rises, corresponding 
increases in through traffic along residential 
streets have occurred. Besides negative 
effects on living amenities by virtue of 
increased traffic volumes, perceived economic 
impacts on property values are also a major 
concern. As volumes increase along 
residential streets, public awareness of the 
impacts increases proportionately. 


(Exhibit 58, Mountain East-West and North- 
South Transportation Corridor, Volume l, 
Environmental Assessment Submission, pages 2- 
4.) 


Other problems relate specifically to the operation of 
trucks on city streets. The Regional Municipality has defined 
certain streets as truck routes. Large trucks must confine 
themselves to the truck route system and cannot deviate from 
it. (Evidence of Murray Main, Transcript, page 3186 and Exhibit 


14(a), Highways Designated for Use by Heavy Traffic.) 


The majority of land uses abutting truck routes are 
residential areas and occupied by one and two family dwellings 
(Evidence of Murray Main, Transcript, page 3189). The munici- 


pality receives a constant stream of complaints about traffic 
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noise, particularly about the noise caused by trucks (Evidence 


of Murray Main, Transcript, page 3193). 


Trucks also present a problem related to the 
difficulties associated with maneuvering on narrow city Streets. 
These difficulties create dangers and have an impact upon the 
capacity of the intersections involved. (See Exhibit 90-94, a 
series of photographs of trucks operating on streets in the City 
of Hamilton). The problems relating to truck movement are 
accentuated by the presence of the Niagara Escarpment. These 
truck routes are themselves located within the City and do not 
provide any room to maneuver off the travelled portion of the 
roadway in circumstances where there is a malfunction. This 
problem is further confirmed by increasing concern over the 
transportation of hazardous goods. The Environmental Assessment 
lists a series of guidelines for siting truck routes (Exhibit 
58, Environmental Assessment, pages 3-15). The evidence indicated 
that at present the truck routes in the Regional Municipality 


fail in any way to comply with these guidelines. 


Finally, the Hamilton Collision Report states that in 
1983 there were 7,268 collisions within the Regional Municipality 
and that 80% occurred within the City of Hamilton (Evidence of 


Murray Main, Transcript, page 3231). 


The estimated property damage from traffic accidents 
in the Regional Municipality is approximately $14,000,000 
annually. This does not include hospital bills, doctors bills, 
nor time off work. It has been estimated that on average the 


cost of a collision is in the order of $6,000. 


All of this demonstrates that quite apart from the 
traffic demand rationale there are peculiar operational problems 


which arise in the Regional Municipality and which are of 
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particular concern having regard to the fact that many of the 
City's major arterial streets run through residential areas. An 
extensive program of traffic improvements has been undertaken 


but the problems remain. 


The road, while it will not overcome these problems, 
will assist by providing a partial solution. First, construction 


of the freeway will result in the deletion of some truck routes. 


Second, the road will draw traffic from the present 
arterial system. Not only will trucks leave designated truck 


routes: 


It is also inevitable that if the facility 
was constructed trucks would be drawn from a 
great many other arterial streets to use the 
new facility. 


(Evidence of Murray Main, Transcript, page 3243.) 


Third, and quite apart from the deletion of truck 
routes or the diversion of trucks from parallel streets, it is 
evident that traffic moving from specific destinations in the 
area above the Niagara Escarpment to other areas will prefer to 
use the proposed road (Evidence of Murray Main, Transcript, 


pages 3789-95). 


Finally, this proposed road will conform to the 
guidelines for siting of truck routes and will assist in the 
removal of trucks carrying hazardous goods from residential 
streets. It will produce a ring road so that these goods can be 
taken around the City of Hamilton. Trucks carrying such goods 
will move on to city streets only as they approach their final 
location. Transportation of hazardous goods on city streets 


will be minimized. 
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The Petition and the Traffic Operational Rationale 


The Petition suggests that the "perimeter road" will 
do more to solve these traffic operational problems than the 
road being dealt with in this application. The perimeter road 
is the further extension of Burlington Street west to join 
Highway 403. It may or may not do more to overcome these 
traffic operational problems. The point is that it does not 
deal with the primary reason for the construction of this 
road which is the provision of an additional crossing of the 
Niagara Escarpment with its attendant benefits. As such, the 


perimeter road is not an alternative to this project. 


The evidence of Heinz Schweinbenz, Commissioner of 
Transportation for the Regional Municipality, puts the perimeter 
road in its proper context. Mr. Schweinbenz has indicated that 
overall transportation planning for the Regional Municipality 


contains three major roadway facilities: 


ee The widening of a portion of Burlington Street. 


Ze The building of the Mountain East-West and North-South 


Expressway (this project). 


Biss The completion of the perimeter road. 


The intention of the Regional Municipality is to 
complete these projects in the order noted. The widening of 
Burlington Street has been completed. The second part of this 
program is the road for which approval has been given by the 
Joint Board. Completion of the perimeter road is a different 


project. It is not a viable alternative to this project. 
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THE ENVIRONMENTAL ASSESSMENT PROCESS 


Description of the Process 


The study process leading to the preparation of the 
Environmental Assessment and ultimately to the hearing before 


the Joint Board commenced in 1978. 


The study was directed by a €teering Committee comprised 
of elected and appointed officials of the Regional Municipality 
of Hamilton-Wentworth, the area municipalities and the Ministry 


of Transportation and Communications. 


Only elected officials had a vote as to the decisions 
taken by the Steering Committee. These decisions formed the 


recommendations taken to the Regional Council. 


The project was managed by a Working Committee made up 
of personnel from the Regional Municipality, the MTC, the Hamilton 
Region Conservation Authority, the Hamilton Street Railway and 
the Niagara Escarpment Commission. This group supervised the 
work of the consultants, organized and evaluated the data and 


Made recommendations to the Steering Committee. 


In February, 1978, the consulting firm of DeLeuw, 
Cather Limited (now Delcan Limited) was retained to undertake a 
detailed work and data collection program for the Working 


Committee. 


The detailed work undertaken by the Working Committee 
and reported to the Steering Committee can be found in four 
reports, all of which were filed as exhibits before the Joint 


Board: 
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Mountain East/West and North/South Corridor Study, 


Phase I - Future Needs and Data Collection, July, 1978. 


Mountain East/West and North/South Corridor Study, 
Phase II - Preliminary Evaluation of Alternatives, 


January, 1979. 

Mountain East/West and North/South Corridor Study, 
Phase III - Detailed Impact Assessment and Evaluation, 
August, 1979. 

Mountain East/West and North/South Corridor Study, 
Phase IV - Functional Planning of Preferred Alternative, 
September, 1981. 


(Exnibats 37 otal (Db), (Cc) and: (da).) 


In brief, the evaluation process began with the 


assessment of the need for "a new roadway link betwen the Queen 
Elizabeth Way in the eastern part of Hamilton or Stoney Creek" 
(Exhibit 179(a), Mountain East/West and North/South Corridor 


Study, Phase 1, Future Road Needs, Data Collection, page 1). 


The Working Committee then identified a number of 


strategies for achieving the various objectives. These strategies 


Impact of other road projects then under consideration. 


Greater use of public transit. 
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CM Non-structural options such as staggered work hours, 
increased vehicle occupancies, and shifting of non- 


work traffic from peak hours. 

4. Traffic operational improvements such as removal of 
parking on arterial streets, a one-way street program 
and "channelization" of traffic with the use of left 
hand turn lanes. 

Si Expansion of the existing arterial street system. 


6. Construction of new roadways. 


These strategies were then grouped into three basic 


"planning alternatives": 


1.2 The no action alternative. 
28 The minor alternative. 
oh The major alternative. 


These three "planning alternatives" were then more 


specifically defined. 

The no action alternative presumed that no action would 
be taken with respect to the construction of additional roadway 
capacity crossing the Niagara Escarpment. It included the 
following components: 


a Higher use of public transit. 


a Benefits of other committed roadway projects. 
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Se Non-structural options to reduce peak hour traffic. 


The minor alternative consisted of all the elements of 
the no action alternative with the addition of minor expansions 


to the roadway system designed to increase roadway capacity. 


The major alternative included virtually all of the 
proposals found in the no action and minor alternatives and 
included the construction of a major new roadway facility. 


Fifteen potential new roadway alignments were located. 


With the three "planning alternatives" more fully 
defined, an assessment was undertaken to determine which of the 
three "planning alternatives" (no action, minor alternative and 
major alternative) was appropriate (Exhibit 58, Environmental 
Assessment, Table 5.2 reproduced as Exhibit 201). No decision 
was made at this stage to select any of the three "planning 
alternatives". Rather, the consultants and Working Committee 
were instructed to conduct a further analysis with respect to 
the major alternative and to look more closely at the specific 


road proposals that had been outlined. 


The next stage was to assess the 15 roadways making up 
the major alternative. The first step in this work was a 
preliminary evaluation of alternative roadways (Exhibit 57, 
Environmental Assessment, Volume II, Figure 25 reproduced as 


Exhibits 212 and 213). 


This analysis was broken down into five components as 


follows: 
: Transportation service. 


- Impact on social environment. 
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Impact on natural environment. 


Impact on recreation lands - Red Hill Creek Valley. 


Costs. 


As a result of this analysis, nine of the routes were 


eliminated and six retained for further study. 


The six remaining alternatives were subjected to 


a more detailed comparison using an expanded list of 16 factors: 


alee 


10. 


11. 


Number of homes acquired. 


Noise. 


Visual intrusion. 


Regional accessibility. 


Impact on adjacent arterial road system. 


Impact on recreational land. 


Air quality. 


Impact on established business. 


Property tax impact. 


Development potential. 


Natural environment. 
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12. Scenic resources. 


13. Flexibility (meaning the flexibility of the alternative 
road alignments to accommodate increases in traffic 


volume). 


14. Potential rate of accidents. 


1S8°© Service of ‘truckttratfic: 


16. Impact on traffic and transit services. 


The remaining six alternatives were assessed by 


comparing their impact on these various factors. 


During the process, further routes were eliminated 


until only four remained. 


At this point, the Working Committee and consulting 
team returned to the basic question of which of the three 
"planning alternatives" (the no action, minor alternative or major 
alternative) should be acted upon. At this stage, with all the 
additional data collected and evaluated, the decision was made to 


proceed with the major alternative. 


A comparison of the final four alternatives within the 
major alternative was then carried out and a decision made to 
proceed with the preferred alternative - the proposal ultimately 


put before the Joint Board. 


A detailed assessment of the proposal was then under- 
taken to consider its impact upon all elements of the environ- 


ment. (The results of this work are found in Exhibit 179(d), 
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Mountain East/West and North/South Corridor Study, Phase Iv- 


Functional Planning of the Preferred Option, September, 1981.) 


Following completion of the detailed assessment of 
the preferred alternative, the Regional Council gave instructions 
that an environmental assessment document be prepared (see 
Exhibit 57 and 58, Volumes II and I respectively of the 
Environmental Assessment). The Environmental Assessment was 
submitted to the Ministry of the Environment (the "MOE") for 
review (E.A. file no. 1-81-0021-000). It was subsequently 
reviewed by 12 Ontario government ministries and agencies as 
well as four other government bodies or authorities (Exhibit 
335, Government Review). Based on that review, further work was 
undertaken iby SthesrRegional rMuntieipalittyc(BxhibEre 130), 
Environmental Assessment Submission - Supplementary 
Documentation). With the completion of this additional work, 
the Environmental Assessment was referred to the Environmental 


Assessment Board and from there to the Joint Board for a hearing. 


A comprehensive public information program was developed 
and efforts made throughout the assessment process to obtain 
input from members of the public. Letters and brochures were 
mailed to groups identified as having an interest in the project 
and left in public buildings. A series of public information 
centres were held at various times over the course of the 
project to make the consultants available to the public, to 
provide information and to respond to questions. At these 
sessions, brochures and questionnaires were handed out. The 
responses were tabulated and considered as part of the assessment 
process. A series of meetings were held with and presentations 
made to representatives of the media and to elected represent- 
atives of the Regional and area councils (Exhibit 58, 


Environmental Assessment, Volume I, Chapter 7). 
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The Joint Board noted: 


The evidence is also clear that the process 
followed by the Region has allowed for 
extensive public involvement in planning 
this undertaking, and that public involvement 
has been seriously considered and has 
influenced the planning of this undertaking. 
The public hearing conducted by this Board 
is considered to be part of the process of 
Environmental Assessment) and the hearing 
also allowed extensive submissions by the 
public. 


(Decision of the Joint Board, pages 196-197.) 


The Joint Board conducted a preliminary meeting in 
June of 1984 in order to identify the parties and to establish 
the pre-hearing procedure. It reconvened on October 15, 1984, 
at which time the hearing commenced. The hearing continued 
until June of 1985 over which time the Joint Board sat for 
approximately 100 days. The Joint Board permitted full cross- 
examination of all the Regional Municipality's witnesses by all 
counsel and members of the public. A large number of reports 
and studies were produced by the Regional Municipality prior to 
the commencement of the hearing. The Joint Board ordered that 
further documents be produced where it felt this to be 
appropriate. The Joint Board conducted a full and comprehensive 
hearing of all matters and issues raised before it and on 


October 24, 1985 rendered its decision. 
The Petition and the Process 
No Action and Minor Alternatives 
The Petition suggests that “inadequate attention was 
paid to the no action and minor alternatives" (Petition, page 


L322) 2 The decision to proceed with the major alternative 


as opposed to the no action and minor alternatives was considered 
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and reconsidered on several occasions. After the three "planning 
alternatives" had been fully defined, including the location of 
15 potential routes for a new road, this issue was considered. 
At that time, it was determined that no final decision should be 
made. The Working Committee was instructed to continue its 
assessment of the major alternative in order that the specific 
proposal would be more fully understood when the decision was 
made as to which of the three "planning alternatives" should be 
selected. After th2 assessment had reduced the potential routes 
for a new road to four, the question was again considered and 


the decision made to proceed with the major alternative. 


After the population projections were revised, this 
question was reassessed based on a reduced population of 445,000. 
This is the analysis on which the Environmental Assessment 
relies (Exhibit 58, Environmental Assessment, Volume I, Table 


Si 27, cpagenS-17)> 


It was concluded that the minor alternative, (and 
therefore the no action alternative), will not handle future 
traffic demand. As indicated in the section dealing with the 
traffic demand rationale a series of variables was run through 
the traffic demand model. The lowest demand was rejected on the 
basis that it was unwise to plan for the worst case. The 
highest was rejected as being unrealistic. The remaining range 
of deficiency was from 1,300 to 4,000 vehicles during the 
p.m. peak hour. It was determined for planning purposes that 


the figure of 3,000 was appropriate. 


A single arterial in the direction of traffic flow 
(that is the widening of Highway oimeeen four to six lanes as 
envisaged by the minor alternative) will have a capacity, on 
average, of 700 cars per hour (Evidence of Dale Turvey, 


Transcript, page 4,819). It is, therefore, apparent that no 
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matter what point of the range of deficiency is considered the 
minor alternative will not be sufficient. The range of deficiency 
referred to in the Petition is from 800 to 1,000 cars per hour. 
This is referred to as "one possible scenario" (Petition, page 
hE J Even at these levels, it can be seen that there is a 
question as to whether the minor alternative will be sufficient 
to meet traffic demand. Moreover, it would provide little 
relief to the current operational problems nor would it provide 


economic stimulus for the Regicnal Municipality. 


Finally, the Petition states that "a Pets: of the 
present road network in the Highway 20 area shows clearly that 
the simplest and easiest route to the Centennial Drive commercial 
shopping area from the east Hamilton Mountain residential areas 
is along Mud Street to Highway 20. A recent poll confirmed that 
the residents of Satellite City, now the Heritage Green Community, 
prefer that route” (Petition, page 132). Apparently this is 


meant to support the minor alternative as a viable alternative. 


The poll which is being referred to was not in evidence 
and it is not clear from the Petition to what issues it was 
directed. If it is a question of getting to the Centennial 
Drive shopping area, it, obviously, does not deal with the 


issues that were raised before this Joint Board. 
Government Review 


The Petition suggests that the government review 
of this project was inadequate "and that this failure should 
have resulted in a rejection of the assessment" (Petition, 
page 86). The Petition appears to suggest that the Environmental 
Assessment should have been rejected by the MOE at the time the 


review was undertaken. 


Lal 


=e setavst veo 1-7 


ica Yori Siw roaane 7 
of a 


tevosioM .bratee D£2% 


age nits Biniow: ae en 
ab uigioboen Latoices 


8 Mee, x inet Et 


i Ps ? 
ane iy 


ame fufcrs Reine 200 jna1s bo add) 6 ‘ 


a fim fifa iad 


> Be rf 


pads 22 -wa Bs 2! sede. 22 
Zandt alisgio ewoe «£ 


(sig anoo esvird Js : 


to eJnsBias 


we eg . 
er oe 
awis 


oe 


ess, pe 3 ives, Pet 


2 ie vee 4 ae nyse 


s | 
Welvsd tasmiisvoc Bid 22ueer 8° 
7 


0 : : . | 
. > } Sie. | , = ‘ aPoId e 


- 


tuona sigiis? 2! io 


(wees Oe 


=-108= 


The government review involved 12 Ontario ministries 


and agencies: 


The environmental assessment submission has 
been reviewed by 12 Ontario government 
ministries and agencies, as well as four 
other government bodies or authorities. The 
observations, suggestions, comments, 
recommendations and conditions made by the 
various participating reviewers have been 
collated and organized in a single document 
by the Ministry of the Environment which was 
issued in August, 1983. The document 
grouped the reviewers comments into six 
basic categories: 

1. No concerns. 

25 Positive support. 

3% Conditional support. De 
4. Response to requested clarification. 

Se Substantive concerns. 

6. Clear opposition. 

Within each category, the interested 
Ministries, agencies and authorities are 


identified and, for categories 3 to 6 the 
specific nature of their concern is outlined. 


(Exhibit 180, Environmental Assessment 
Submission - Supplementary Documentation, 
page 1 and Exhibit 335, Government Review. ) 


As a result of this review, the Regional Municipality 
was required to do further work dealing with fire services, 
heritage resources, noise, hydrology and che natural environment 
(Exhibit 180, Environmental Assessment Submission - Supplementary 


Documentation). 


The Petition suggests that the fact that certain 
items, which the Petitioners consider important, are not referred 
to in the review, demonstrates inadequacy. None of the issues 
referred to in the Petition would have a serious impact on the 
environment. Some require further approvals of the Minister 


of the Environment and the National Energy Board. 
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The fact that something is not mentioned does not mean 
it was not considered. Rather, it may not raise an issue 
requiring comment. Further, the Petition appears to assume that 
the government review should be the end of the environmental 
assessment process. It is, of course, merely a step ina 
process which leads ultimately to a hearing, in this case by the 
Joint Board. The government review does not result in an 
approval. It is a step in which a determination is made that 
the matter can be referred to a Joint Board for a decision. It 
is still open to the Joint Board to find that the Environmental 


Assessment is insufficient and should not be accepted. 


The author of the dissenting reasons recognizes the 
evolutionary nature of the environmental assessment which 


culminates at the hearing: 


I firmly believe that the environmental 
assessment process must be viewed as 
evolutionary in nature. Underlying the Act 
is a concept of reasonableness and this 
concept must be carried through to the 
hearing process. The proponent of an 
undertaking is not, and cannot be a mind- 
reader and necessarily anticipate each and 
every issue that might be raised by those in 
opposition at the hearing. 


(Decision of the Joint Board, page 298.) 


In dealing with what it considers to be the inadequacy 
of the government review the Petition fails to mention the 
evidence led by the Regional Municipality dealing with those 


matters which it believes were ignored. 


The Petition suggests that the Environmental Assessment 
says nothing about the Brampton Street Landfill and that the 
government review is inadequate in failing to raise this landfill 
site as a concern. The Petition of the Hamilton Region 


Conservation Authority suggests there was no evidence before the 
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Joint Board with respect to this landfil site (Petition of the 


Hamilton Region Conservation Authority, page 10). 


The Brampton Street Landfill was considered during 
Phase III of the study leading up to the preparation of the 


Environmental Assessment. 


Closure of the Ottawa Street or Brampton 
Street fill sites will not greatly change 
water quality in the lower section of the 
Red Hill Creek. 


(Exhibit 179(c), Mountain East/West and 
North/South Corridor Study, Phase III, 
Detailed Impact Assessment and Evaluation, 
Appendix D, page 50.) 


As well, the Joint Board had before it a report 
prepared by Morrison Beatty Limited dealing with the Brampton 
Street Landfill site and prepared in December, 1980 (Exhibit 
275, Morrison Beatty Report dated December, 1980). On the basis 
of analysis carried out in May, 1980, this report concludes that 
the leachate from the Brampton Street Landfill is rapidly 
assimilated into the Red Hill Creek and the overall impact is 
insignificant (Exhibit 275, Morrison Beatty Report, page 7). 
The long term impact will not be worse than at present (Exhibit 


275, Morrison Beatty Report, page 8). 


The issue put before the Joint Board is whether the 
construction of the road will have an impact upon this landfill 
site. If, in the final design work it becomes apparent that the 
road will pass over or too close to the landfill, then the waste 
would be removed and replaced by engineered fill. If anything, 
this would improve the condition of the Brampton Street Landfill 
site in that it would assist in controlling leachate springs in 
that area (Evidence of Dr. John Emery, Transcript, pages 7434-6 


and 7838). There is nothing unusual or complex about such 
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construction techniques. Dr. John Emery, an expert in soil 
dynamics, ground properties and geotechnical problems, indicated 
that his firm has had considerable experience with such work 
(Evidence of Dr. John Emery, Transcript, page 7839). 
Accordingly, the impact of the road in this area 
will, if anything, be positive. In any event, a further approval 
will be required from the Minister of the Environment if the 
landfill is to be touched or impacted by the construction of the 


road. 


The Environmental Protection Act, R.S.O. 1980, c. 141, 


s. 45 indicates: 


No use shall be made of land or land covered 
by water which has been used for the disposal 
of waste within a period of 25 years from 
the year in which such land ceased to be 
still used until the approval of the Minister 
for the proposed use has been given. 


The Petition relies on the evidence of Dr. Robert 
Dorney aS Supporting its view that there is some reason for 
concern with respect to this landfill. The evidence of Dr. Dorney 
does nothing to detract from the evidence of Dr. Emery that any 
impact of the road upon the Brampton Street Landfill site can be 
dealt with by well known and understood construction practices. 
When asked his opinion as to the impacts arising from the 
construction of this road, Dr. Dorney indicated that pollution 
may flow into the Great Lakes system in one of two ways. One is 
by way of a flood directly across the Q.E.W. and the second is 
by way of leakage around and through the Burlington Channel 
(Evidence of Robert Dorney, Transcript, page 16,498, and Petition, 
page 91). The only additional danger is during the construction 
period. Both these possibilities, if they in fact exist, can be 


easily handled by proper construction techniques. 
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With: respect! to»sthe crossing of! the 0.E/W.; the 
evidence of Larry Thompson, an hydrologist called on behalf of 
the Regional Municipality was unchallenged. His evidence 
demonstrates that there will be no change in the propensity of 
water to flow across the Q.E.W. as a result of the construction 
of this road and that it can be controlled during the construction 


phase. 


With respect to the leaking of water around and 
through the Burlington Channel, Dr. Robert Dorney is of the view 
that there is considerable dilution of bay waters by the lake 
(Evidence of Robert Dorney, Transcript, pages 16,523-4). Specif- 
ically, with respect to the "leaking" of these pollutants 
into the raw water intake pipes of the City of Hamilton, it was 
his view, when he was recommending the construction of the 
Q.E.W. expansion, that these pipes could be protected by carrying 
out as much construction activity as possible during the summer 
(June-September) (Queen Elizabeth Way Environmental Assessment, 


page 164 (page 45 of Dr. Dorney's work)). 


It is interesting to observe that in much of his 
evidence, Dr. Dorney relies upon the work done for "our 
environmental assessment of the Q.E.W. for the Ministry of 
Transportation" (Evidence of Robert Dorney, Transcript, page 
T6742 )s It became clear in the course of cross-examination 
that Dr. Dorney was not involved in the actual preparation of 
this environmental assessment document. In fact, he had not 
read it all (Evidence of Robert Dorney, Transcript, page 16,478). 
He was referencing work done in 1972 and, as he concedes, he 
could not be familiar with the environmental assessment document 
in that he was not involved in the studies carried out over the 
intervening 13 years. In 1972 when he did do his work he was 


not seriously concerned about the potential impact of this 
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landfill. There is only one reference which can be found in 


that work: 


Another source of pollution is the sanitary 
landfill operations near the marsh and mouth 
of the creek. 


(Queen Elizabeth Way Environmental Assessment, 
page 162 (page 40 of Dr. Dorney's work).) 


Dr. Dorney's work was appended to the Q.E.W. 
environmental assessment and the Brampton Street Landfill 


is not even named and certainly was not a major concern. 


In summary, the fact that the government review does 
not refer to the Brampton Street Landfill site should not lead 
to the conclusion that it was not considered. Rather, it was 
not identified as a matter of concern by those reviewing the 


Environmental Assessment. 


The Petition goes on to suggest that the government 
review is inadequate in that it fails to comment on the Upper 
Ottawa Street Landfill. The Petition suggests that the Regional 
Municipality's consultants did not consider this landfill during 
the environmental assessment process (Petition, page 89). 
This is incorrect. Reference is made to this landfill in the 
studies undertaken on behalf of the Regional Municipality 
(Exhibit 179(c), Mountain East/West and North/South Corridor 
Study, Phase III, Detailed Impact Assessment and Evaluation, 


Appendix D, pages 47-8 and 50). 


The view of the consultants at the time those studies 
were undertaken is made clear by the evidence of Dr. Derek 


Coleman: 


It was considered at the time we drafted 
this section that because the landfill site 
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is on one side of the creek and the Red Hill 
Creek - I'm sorry, the east-west portion of 
the road is on the other side and the creek 
is at a low elevation and between the two, 
the potential effect of any movement of 
contaminants in the groundwater was eliminated 
at that point and that was a matter discussed 
with the Ministry of the Environment during 
the preparation of this Phase III Report 
when they supplied us with the information 
on the water quality study of the Red Hill 
Creek Watershed. 


Q. Well, are you saying that because the finished 
pavement elevation is higher than the creek 
bed, that therefore it is unlikely that the 
construction of the road will have any 
impact on the groundwater flowing away from 
the landfill site? 

A. That is correct sir. The controlling factor 
is the creek not the road and we are dealing ve 
with the surface features here in both cases 
and the water table of concern with the 
Upper Ottawa Street Landfill, as I understand 
it, is the deep water table which as I 
understand it is in bedrock. 


(Evidence of Dr. Derek Coleman, Transcript, 
pages 8358-9.) 


This exchange indicates not only the true relationship 
between the road and the landfill but also that the relationship 
was understood as a result of work done and described in the 
Phase III Report of the Environmental Assessment. At the point 
in the hearing when this evidence was introduced, no other 
documents or other evidence had been produced with respect to 


this landf2irinsite: 


In any event, upon the issue being raised before the 
Joint Board, the Regional Municipality retained Douglas Jagger, 
a hydrogeologist with much prior experience with the Upper 
Ottawa Street Landfill site. He was asked to assess the impact 
which the expressway would have on leachate produced by the 
Upper Ottawa Street Landfill (Evidence of Douglas Jagger, 


Transcript, page 13,106). Mr. Jagger confirmed that there will 
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be no interaction as between the road and any leachate migrating 


from that site. 


The Board notes: 


Mr. Jagger said the regional groundwater 
flow is associated with the bedrock, and the 
landfill site is situated in the physical 
setting of the Red Hill Creek Valley. 
Leachate generated on the site flows through 
the bedrock but a definite plume has not 
been defined. The proposed grade of the 
expressway is above the bedrock and does not 
intersect the bedrock. Similarly, for the 
groundwater level. Therefore, he said there 
is no interaction and no impact either by 
the expressway on the bedrock or the 
groundwater, or vice versa. There is a 
possibility that footings for structures may 
be founded on bedrock, but no impact will be 
Significant there. 


(Decision of the Joint Board, page 104.) 


The author of the dissenting reasons is prepared 
to find that impacts resulting from a close proximity of this 


landfill can be adequately controlled: 


I am satisfied, on the basis of the 
information contained in Exhibit 452 and the 
evidence of the Region's hydrogeologist, 
Mr. Douglas Jagger, that any adverse impacts 
resulting from the close proximity of this 
landfill [the Upper Ottawa Street Landfill] 
to the proposed roadway can be adequately 
controlled and it will be necessary to rely 
upon the Ministry of the Environment to 
impose the appropriate conditions relative 
to final design of the facility at the time 
the requisite certificate is issued and 
prior to any construction taking place. 


(Decision of the Joint Board, page 276.) 


Accordingly, contrary to what is suggested in the 


Petition, the Upper Ottawa Street Landfill was dealt with in the 


Environmental Assessment. Furthermore, evidence was produced 
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before the Joint Board indicating that there will be no 
Significant impacts arising from the construction or operation 
of this new road facility. The absence of any comment in the 
government review on the Upper Ottawa Street Landfill is not a 
Sign of its adequacy but rather reflects satisfaction with the 


Regional Municipality's submission. 


The Petition suggests that the review of the MOE is 
deficient because "no comment was made about the Valley's 
microclimate" (Petition, page 93). The proposition is that in 
some way the construction of a road will affect climate and 
thereby impact upon neighbouring residents. Not one expert 
climatologist was called to give evidence in support of this 


idea. 


The issue was introduced by Dr. George Priddle, 
Chairman of the Man-Environment Studies at the University of 
Waterloo. His evidence was referred to and relied upon by the 
Petitioners (Petition, page 93). Dr. Priddle's witness statement 
filed with the Joint Board confirmed that he was not an expert 
climatologist. Nonetheless, over the objections of the Regional 
Municipality, he was permitted to give opinion evidence in this 


area. The Joint Board makes the following observation: 


It is to be ncted at this point that a great 
deal of time of this witness' appearance 
was taken up by submissions of counsel 
regarding his qualifications to give evidence 
on certain aspects, particularly in reference 
to "climatology". In any event, the Board 
did not consider this aspect of his evidence 
to be helpful and in the circumstances does 
not feel it necessary to comment on it. 


(Decision of the Joint Board, page 144.) 


Dr. Priddle produced part of an article by a Dr. Munn 


(Exhibit 520, Subsystems Studies: Geophysical Factors and 
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Petition, page 93). A review of this article makes it clear 
that it says nothing about the potential impact of a road on 
pre-existing climatological conditions. It simply reviews three 
scales of climate: macroscale (large scale), mezzoscale (medium 
scale) and microscale (small scale). It does contain a 
temperature map for the City of Hamilton showing the various 
temperatures on a particular day (Petition, Appendix 10, page 
354). It is not a preliminary microclimate study of the Red 
Hill Creek Valley (Petition of the Hamilton Region Conservation 
Authority, page 13). It does nothing to show that this road 
could have some impact upon the climate. Dr. Priddle concedes 
this point (Evidence of Dr. George Priddle, Transcript, pages 


16,207-8). 


It is clear that this road is not going to affect the 
amount? O£ wWaintadiine Simitarly Puitieas, not igoang. comihavem@an 
impact upon the temperature, snow, fog or other climatological 
features. Surely, common sense should have precluded an attack 
on the government review on the basis that it failed to comment 


on the impact of the road on climate. 


The only person working with any frequency in a 
related field and who commented on climate is Dr. Sydney Barton, 
called on behalf of the Regional Municipality. He was asked 
whether a valley of this size affects the climate in the 


Surrounding area in any meaningful way. 


It is "stretching it" to imply somehow that 
building of this roadway would in any way 
restrict or? reduces? thatierolei thatethar 
Valley is playing in the overall meteorology 
and topography of the Hamilton area. 


(Evidence of Dr. Sydney Barton, Transcript, page 9849.) 
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The Petition of the Hamilton Region Conservation 
Authority refers to “inversions over the lower city" (Petition 
of the Hamilton Region Conservation Authority, page 13). To 
the extent that there are inversions in the City of Hamilton 
they occur now. There is no reason to believe a road will 


increase the likelihood of this condition occurring. 


The Petition suggests that the government review was 
inadequate because it did not comment on the fact that the 
proposed expressway "requires the relocation of a major high 
pressure petroleum pipeline" (Petition, page 94). This pipeline 
is the subject of an agreement between the City of Hamilton and 
the pipeline company involved. The agreement makes clear that 
all costs related to relocation of this pipeline and obtaining 
the necessary approvals for that relocation will be at the 
expense of the pipeline company. Further, Dr. Robert Dorney, who 
raised this issue, conceded from earlier studies he had under- 
taken in the area that the pipeline could be properly and safely 
accommodated. Letters exchanged between the Regional 
Municipality's consultant and the pipeline company were filed 
with the Joint Board indicating means by which the pipeline 


could be accommodated. 
With respect to this issue, the Joint Board notes: 


Another of his [Dr. Robert Dorney's] concerns 
had to do with the possible relocation of a 
section of the Trans Northern Pipe Line 
which runs from Hamilton to Nanticoke, and 
may have to be relocated in some areas due 
to the road construction. He stated that he 
could find no evidence of how this issue is 
to be resolved nor of its costs if to be 
relocated. This pipeline, late in the 
hearing, proved to be a non-issue when the 
proponent filed Exhibit 593, an agreement 
between the City of Hamilton and Trans 
Northern Pipe Line Company which, among 
other things, requires the company to remove 
and pay for the relocation of the pipeline, 
if necessary. 
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(Decision of the Joint Board, page 145.) 


Again, any failure to refer to this pipeline within 


the government review is not an indication of its inadequacy. 


Finally, the Petition itself contains references which 
confirm that the government review was, in fact, thorough and 
complete. The Petition notes that the MOE was not prepared to 
accept the Environmental Assessment and send it to the Board for 
a hearing unless further work was done (Petition, page 91). 
That work was undertaken and placed in evidence before the 
Joint Board (see Exhibit 180, Environmental Assessment Submission 
- Supplementary Documentation). Accordingly, the government 


review was complete and proper in the circumstances. 


Disclosure of Documents 


The Petition suggests that there was insufficient 
production of documents (Petition, pages 96-98). In order to 
understand the true nature of this comment it is important to 


understand precisely what is being asked for. 


At the outset of the hearing an application seeking 
additional documents was made on behalf of the opponents to the 
project including these Petitioners. Two affidavits were filed 
outlining the factual basis for this request (Exhibit 3, Record 
of Motions brought before the Board). The deponents to these 
affidavits were cross-examined. The cross-examination of 
Alison Lacey, who was employed for the summer of 1984 by the 


Save the Valley Group, reveals the following exchange: 


204.0. Now looking at page 14, looking 
par ticular lycat (paragmaphtiy you 
simply want all the documents that exist 
with respect to this project, is that 
correct? 
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A. Yes. 

205. ©. That's what you're asking for? 
MISS GRAHEK: [Of counsel for the Save 
the Valley Group] We want an opportunity 
to review them and make our own 
assessment of them. 


206. 0% MR. LEDERER: {Of counsel for the 
Region] Every single piece of paper? 


MISS GRAHEK: Well, yes. 

207,..08 MR. LEDERER: Alright. Do you 
know when this project was first 
considered? 

A. The whole undertaking? 


208-00. Yes. 


A. Well, they were thinking about it 
back) in 1951. Lr 


209.0. That's right. Now are you asking 
for every document that's been produced 
since 1951? 

MISS GRAHEK: Well, to the extent that 


they are available and we are willing 
to review them, certainly. 


(Exhibit 6, Cross-examination of Alison Lacy.) 


This indicates that the opponents wish to see every 
item or document that had been prepared over a 33 year period 
touching in any way upon this proposal and without in any way 
suggesting its relevance to the proceedings before the Joint 


Board. 


The law is clear: an administrative tribunal is 
justified in refusing to exercise its discretion where the 
request is irrelevant, speculative, oppressive or represents a 


"fishing expedition": 


A subpoena duces tecum or an application in 
the nature of such a subpoena...may be set 


aside or refused where it appears that the 
request is irrelevant, fishing, speculative 
Or oppressive. The Supreme Court Practice, 
1979, Part 1, at p. 606 referring to Senior 
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transportation link considered over a 33 year period without 
regard for whether they are out of date or without any discussion 


as to what issue is of interest is fishing, 


== 


v. Holdsworth ex - Independent Television 
News Ltd., [1976] Q.B. 23 at page 35, per 


Lord Denning: 


... the court should exercise this 
power only where it is likely that 
the [document] will have a direct 
and important place in the 
determination of the issues before 
Ehe court. The mere [sic] 
assertion that the [documents] may 
have some bearing will not be 
enough. If the judge considers 
that the request is...fishing 
Or speculative...the judge should 
remove it. (emphasis added) 


Guru v. McMaster Universit (1980), 
CG. HYRER.°D/253° and Joseph v. North York 
General= Hos'pi tal Yet“aktt *(198'2)4"%2 
C.H.R.R. D/854. 


Asking for all documents related to a particular 


oppressive. 


jurisdiction of the Joint Board. 


This is a matter of law and is solely within the 


Hearings Act, 1981, states: 


following 


Subject to this act and the regulations, a 
Joint Board may determine its own practice 
and procedure. 


A review of the case law in this area also reveals the 


observation: 


It is therefore clear that this Board has 
the power to order production and discovery, 
‘af St sees Fit’) "4b Lee in testncerce. 
of justice to do so', or ‘if a valid reason 
has been advanced'. Such orders should not 
be given as a matter of course. The reasons 
for such an application must, in the Board's 
discretion, justify such an order; and such 
discretion must of course be exercised in a 
proper judicial manner. 


speculative and 


Section 7(3) of the Consolidated 
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(Regional Assessment Commissioner, Region 9 
Ve (Suttons Place Limited ettal. (1961), 14 


O.M.B.R. 364 at page 366.) 


All of this was argued before the Joint Board which 
indicated that it was not prepared to make a "blanket" order 
with respect to all that had been requested. It did indicate, 
however, that, where appropriate, orders for production would be 


made. This is consistent with the case law: 


If there are any documents which are not in 
the public domain but which are in the hands 
of any of the parties and which documents 
will be relied upon at the hearing, or, 
which documents were relied upon in arriving 
at the City's position, then these documents 
are to be made available to the other parties. 


(Re City of Windsor Re: Division into Wards 
(1977), 7 O.M.B.R. 474 at page 475.) 


Over the course of the hearing several orders for 
further production were made. By way of example, the Regional 
Planner was requested to provide all reports that may impact in 
any way on this proposal and that were within the possession of 
his department. A similar order was directed to the Regional 
Municipality's Engineering Department. Over 590 exhibits were 
entered before the Joint Board. Over 450 of these were produced 
by the Regional Municipality in presenting its case. Many more 
documents were produced to the opponents than were, in fact, 
exhibited. Of the many reports produced by the Planning 
Department and referred to above, very few were ever referred to 
by the opponents or their counsel. There is no reason to 
suggest that all documents that should properly be produced in a 
hearing of this type were not made available to the Petitioners 


in this case. 
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The Petition relies on Exhibit 590 as demonstrating an 
example of the kind of documentation which it sought to have 
produced. Some further explanation is necessary. Exhibit 
590 was a collection of unconnected memoranda, handwritten notes 
and newspaper articles produced by the opponents' counsel and 
which evidently had been culled from the files of the MTC. 
These documents were "filed" with the Joint Board over the 
strenuous objection of the Regional Municipality. No witness 
was called who was responsible for writing any of this material 
and who could testify as to how these documents were collected 


or kept. They were simply given to the Joint Board. 


This material should never have been accepted by the 
Joint Board. It is not proper evidence. The Petition suggests 
that Exhibit 590 was not produced earlier because the opponents' 
counsel only reviewed the MTC files after the Regional 
Municipality had completed its case. The Petition fails to 
admit that the Petitioners were aware from the outset of the 
hearing that an official from the MTC would be called to give 
evidence in support of the project (Exhibit 10, Witness Statements 
Bvted fon HDehalsitohi thie! Regional (Muntici palatky Tot 
Hamilton-Wentworth). The Petitioners met with this witness and 
reviewed with him documents which he produced at their request 
prior to his appearing before the Joint Board. These documents 
were put to the witness in cross-examination. This cross- 
examination took four days although the direct examination had 
gone on for only 1 1/2 hours. Subsequent to this the opponents' 
counsel returned to the MTC and conducted a further review 


of the Ministry files. 


If the Petitioners' counsel failed to fully review the 
Ministry file prior to the MTC witnesses giving evidence or to 
subpoena someone familiar with the MTC files that error cannot be 


placed at the feet of the Regional Municipality. In any event, 
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this material does not stand for the propositions it is suggested 
it supports. Without a witness who has some understanding of 
the reasons behind any one of these documents it is impossible 
to know the circumstances in which they were prepared or what 
they were intended to communicate. In the absence of this 
information, any written document can be interpreted in a manner 
which twists the facts and misrepresents the intention behind its 


preparation. 


This difficulty is well demonstrated by one of the 
examples found in Exhibit 590 and relied on in the Petition. 
The Petition refers to "Mr. J. Farrow's account of August 31, 
1984" (Petition, page 96). It is suggested that this document 
Supports the idea that Mr. Farrow "had been principally engaged 
over the summer months in attempting to find a way to justify 
the undertaking for the purpose of attempting to raise the 
necessary funding through B.I.L.D." (Petition, pages 96-97). 
This entirely misrepresents the document and its contents. 
It was not an account but rather a letter to the Regional 
Municipality clarifying an account which had previously been 
submitted. The Regional Municipality's position before the 
Joint Board was that this letter was entirely irrelevant in that 
it was a matter of private communication regarding a fee to be 
paid by the Regional Municipality. The fee has no relevance to 
whether the road should be approved. This letter in no way 
indicates that an attempt was made "to justify the undertaking 
for the purpose of attempting to raise necessary funding through 
B.I.L.D.". It simply indicates that more time was spent on this 
application than had originally been thought to be necessary or 


was, in fact, available: 


What happened is that the deadline was moved 
back and over four weeks were available to 
prepare the submission. It became clear 
from our subsequent discussions with the MTC 
that this funding request was potentially 
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very difficult and required the maximum 
detail and support. Given the priority and 
importance of this submission for the 
Region, your staff and ourselves attempted 
to produce the best submission, which was 
more elaborate than the initial concept, 
within the available time. This involved 
two major drafts. Several rounds of changes 
to the second draft were made by us and 
requested by the Region as each successive 
version was refined. We were given 
responsibility for preparing a proper 
presentation of the report; e.g., cover and 
report paper design and printing, report 
format details. 


(Exhibit 590, Letter from John E.L. Farrow 
to R.F. Palombella, August 31, 1984.) 


There is nothing to suggest that this work was done 
"to justify the undertaking". This is an interpretation, and a 
false interpretation, that the document will not bear. It is 
easy to raise false implications where no witness has been 
called to support or indicate the true meaning and intent 


behind the written word. 


A further indication of this kind of mistaken 
interpretation arises from the Petition's reliance on "the memo 


of the meeting of June 28, 1984" (Exhibit 437). 


This memorandum stands out from those contained within 
Exhibit 590 in that it was produced to the witness called 
from the MTC and he was cross-examined with respect to it. 
The Petition fails to indicate his explanation as to what was 
intended and what these documents indicate in relation to this 


proposal. 


Exhibit 437 states: 


The Minister and Deputy Minister agreed the 
route is needed for Regional purposes, 
however, there is only a very limited Kings 
Highway need. We are in support of the 
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project but since it cannot be justified for 
Kings Highway purposes, our studies could 
possibly hurt more than help. 


Mr. Dutchak, the MTC witness, confirmed in his evidence, 
as stated in the memoranda and quoted above, that the MTC 
believes the route "is needed for Regional purposes". 1B 
cannot, however, be justified as a Kings Highway. A Kings 
Highway is primarily concerned with through traffic. Only 10% 
of the traffic which uses this road will be through traffic. It 
is not a Kings Highway. It is meant and intended to be a 
regional road. As such, the MTC agrees that it is needed. 
This document, as properly interpreted from the written word and 
as explained by Mr. Dutchak in his evidence, does not Warde 


the position of the Regional Municipality. 


In attempting to colour this memorandum in this way 


the Petition is incomplete and misleading. 


Finally, it may be of assistance to refer to the 
Manner in which the dissenting reasons deals with this issue. 


Those reasons state: 


It should also be noted that much of this 
documentation was not produced voluntarily 
by the Region but rather uncovered by 
Mr. Turkstra's staff in the course of 
reviewing certain f..les made available by MTC. 


(Decision of the Joint Board, page 248.) 


It appears that the author of the dissenting reasons 
perceives that it is the Regional Municipality's responsibility 
to review the files of other government agencies such as the 
MTC and to produce those documents contained therein. The 


MTC is independent of the Regional Municipality and free to 
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appear at such hearings if its sees fit. It remains the 


responsibility of the opponents to prepare their own case. 
Allegation of Manipulation of Municipal Officials 


This application is primarily an environmental 
assessment. The process leading to the hearing began not in 
1951 when the idea of a transportation corridor Sepcbine the 
present Highway 403 to the Queen Elizabeth Way first came under 
consideration but rather in 1978. Consultants were hired in 
1978 to undertake a fresh consideration of the project (Exhibit 
179(a), Mountain East-West and North-South Corridor aecage Phase 
I, Future Road Needs, Data Collection). The Regional Municipality 
does not rely on earlier studies to demonstrate the rationale 
for this project or the impacts its construction and operation 
will have on the surrounding community. Nonetheless, the 
Petition suggests that the Regional Municipality must defend 
itself against the interpretation of documents which go back to 
1960 (Petition, page 62) and which have nothing to do with this 
assessment or the studies which are the technical support for 


this proposal. 


The Petition suggests that "the history shows that the 
elected officials were manipulated to include the Valley in the 
list of alternatives" (Petition, page 59). This is a serious 
allegation made without support of a single witness who gave 
evidence before the Joint Board. This submission is based 
solely on the Petitioner's interpretation of various documents 
filed with the Joint Board. The majority of these documents are 
found in Exhibit 590 which, as discussed earlier, was simply 
given to the Joint Board without the assistance of any supporting 
witness. It is not proper evidence and should never have 
been admitted. In supporting this allegation, the Petition also 


relies on the Petitioners' view of documents put to witnesses in 
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cross-examination but then chooses to ignore their evidence as 
to what took place and the policy foundation for the decisions 
referred to in those exhibits. Instead, the Petition contorts 
the meaning of these documents into an allegation which has the 
effect of criticizing virtually everyone who has been involved 
in development of this proposal. Even the submissions of 


counsel for the Regional Municipality are taken out of context. 


Several witnesses who were involved in the assessment 
process gave evidence before the Joint Board. All denied that 
the process had in any way been manipulated or that their 
ability to express themselves and to have their concerns 


considered were in any way limited. 


Those opposed to the road included the Hamilton Region 
Conservation Authority. The General Manager of the Authority, 
Mr. B.W. Vanderbrug gave evidence before the Joint Board. He 
was a member of the Working Committee. In evidence he made the 


following comments: 


Ps I would say and I think I said the same 
yesterday and I said the same about five 
minutes ago, that I felt that the consultant 
responded to my request and to other requests 
in a reasonable way. However, he did not 
always respond to my specific request but I 
understood that because I was just one 
member on the committee it may not be 
possible. 


ae To put it this way, they responded fairly 
and didn't always respond the way you wanted 
and to some extent their response was 
constrained because you were one member of a 
large committee and they were responding to 
the entire committee. 


re Thats. COLLeCCE.s 


(Evidence of B.W. Vanderbrug, Transcript, page 14138) 


I certainly didn't say what you are saying. 
I felt I had every opportunity at the 
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meeting to express my concerns and they 
weren't always recorded but didn't bother me 
because the way the minutes were written my 
concern was that they weren't always followed 
up by the consultant or by the steering 
committee, but I think I qualified it by 
saying I was only one member on the committee 
and I could understand that the consultant 
cannot respond to every item raised by a 
committee member. 


Q. We agreed that you had an opportunity to 
dissent if you wanted to. 


A. Oh, yes. 


(Evidence of B.W. Vanderbrug, Transcript, page 14132) 


Accordingly, the Working Committee and the consultants 
acted in a way which was entirely responsive to and considerate 
of the concerns raised by Mr. Vanderbrug and others concerned 
with the impact on the "natural environment". This is hardly 
the attitude of people who were attempting to "manipulate" the 


project. 


The Working Committee, rather than pressing for 
a route in the Red Hill Creek Valley as the Petition suggests, 
was concerned about the choice of a valley route. At the point 
at which all routes not touching on the Red Hill Creek Valley 
were excluded from consideration, the Working Committee declined 
to accept the consultant's recommendation and asked the consultant 


to reconsider a route along Highway 20 and through Stoney Creek. 


The Petition quotes the minutes of the Planning, 
Engineering and Traffic Committee for March 23, 1973, fully five 
years before this assessment started (Petition, page 64). An 
opinion of the Secretary of the Board of Control of the City of 
Hamilton as to what the Technical Committee then investigating 
an earlier proposal for a Mountain freeway would do was 
subsequently confirmed by a decision of that committee (Petition, 


page 64(a)). The Petitioners find this surprising and conclude 
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that "it is difficult to imagine a clearer case of attempted 


manipulation of elected officials" (Petition, page 64(a)). 


This is a wreckless statement which may damage the 
reputations of many people. There is nothing to suggest that 
the committee did anything other than to consider the matter 
carefully before coming to its own conclusion based upon the 
best information then available. The Petition chooses to imply 
that because the statement made at the Planning, Engineering 
and Traffic Committee meeting is confirmed, it must mean that 
the Technical Committee could only have been pressured to that 
view. There is no basis for such an implication. Why should it 
be presumed that people are irresponsible and subject to external 
pressures? Why should it not be assumed that they are responsible 


people working hard to do a difficult and complicated job? 


The Petition suggests further that the fact that the 
conclusions in the Environmental Assessment are the same as 
those reached in earlier studies indicates that the people who 
undertook the assessment entered the study "with their minds 
made up" (Petition, page 65). There is no reason to assume 
that because the decisions are the same that the people involved 
did not carefully consider and weigh all the evidence. On the 
contrary, the fact that independent studies consistently recommend 
the construction of a road similar to the proposal confirm the 


correctness of the decision. 


It is a responsible decision made by responsible 
people. The Petitioners may not like the decision but that does 
not make it the result of manipulation. There is no evidence to 
suggest that anyone has done anyeniad other than act properly in 
the circumstances. Misinterpreting memoranda or twisting their 
meaning to confirm this kind of proposition does not create that 


evidence. 
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The environmental assessment process which began in 
1978 and on which the Regional Municipality relies is thorough, 
comprehensive and should be judged on its own merits. The 
Regional Municipality should not have to defend itself against 
unsupported interpretation of documents that preceded the study 


on which its proposal is based. 


Not. content (‘to=accuse municipal Officials Jor 
manipulation, the Petition goes on to similarly accuse the 
representatives of the MTC. This is done without reference to 
the evidence of Leonard Dutchak, the Area Manager of the Planning 
and Design Office of the Central Region of the MTC. The Petition 
suggests that the MTC refused to fund the work (at the level of 
75% to be paid by the Ministry and 25% by the Municipality) 
unless a route involving the Red Hill Creek Valley was included. 
The Petition suggests that this took place at a time when the 
City of Hamilton was only interested in building the east-west 


portion of the road. 


The position of the MTC was not based on a desire to 
compel the construction of a road up the Red Hill Creek Valley 
but rather on Ministry policy applicable to all municipalities. 
This policy did not allow for this level of financial commitment 
by the Province unless the road was a link between two provincial 
highways. The focus of the City of Hamilton may have been on 
the east-west portion (Petition, page 63), but on its own this 
section of the road would not comply with Ministry policy and 
therefore would not qualify for a 75% subsidy. The MTC, as the 
Petition concedes, would have, under its then operating policy, 
been able to and been willing to fund 50% of such a project 


(Petition, page 74). 


The Petition suggests that the MTC has further attempted 


to direct the matter through its subsidy programs with respect 
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to land acquisition (Petition, page 69). There is nothing in 
the evidence to suggest that the MTC has done anything other 
than act within the normal guidelines which outline its subsidy 
programs. Without a north/south link these programs would not 
permit a purchase of lands to be used only for the east/west 
portion of the proposed road. All the witnesses who appeared 
before the Joint Board and who gave evidence as to the conduct 
of the environmental assessment process confirmed that the MTC 
officials who sat on the Working Committee did nothing to press 
their views on that group. Further, they did not vote on 
decisions taken by the Steering Committee which ultimately made 
the recommendations Sak airets the Council of the Regional 


oa 


Municipality. 


in suggesting that officials of the Regional 
Municipality continued to meet and discuss the possibility of a 
road up the Red Hill Creek Valley at a time when the resolutions 
of area municipal councils suggested the exclusion of such a 
route fails to consider the evidence of Heinz Schweinbenz which 
indicated that the efforts of municipal officials, at this time, 
were aimed at ensuring that politicians understood the financial 


ramifications of failing to consider the entire project. 


This is not only proper but is the responsible act of 
responsible officials. The fact that something is excluded by a 
resolution of the municipal council at a particular point in 
time does not mean that it cannot be subject to further 


consideration. 


The Petition suggests that an MTC study (known at the 
hearing as the Radbone Study) carried out to review alternatives 
to this road concluded that the road should be built in the 
valley. This is wrong and contrary to the viva voce evidence of 


witnesses who were familiar with its preparation (Heinz 
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Schweinbenz and Leonard Dutchak). This report, moreover, does 
not "deal conclusively with the very issues raised in the 
subsequent environmental assessment" (Petition, page 71). What 
is made clear by this report is that the route up the valley is 
a viable alternative and needs to be considered in company with 
other alternatives such as a Highway 20 route (Exhibit 145, Red 
Hill Creek Expressway Review by F.C.J. Radbone (1975) - Decision 


Tree - the last page). 


The Environmental Assessment Act requires all reasonable 
alternatives to be considered in an environmental assessment. 
If a route up the Red Hill Creek Valley had not been considered 
the Environmental Assessment would have been incomplete and the 
Regional Municipality would not have complied with the 


legislation. 


Finally, not content to ignore the evidence 
demonstrating the true nature of MTC participation, the Petition 
misconstrues the words of the Regional Municipality's counsel. 
The following is represented as a comprehensive comment of that 


counsel: 


In my submission....there is an intuitive 
weighting system that takes place with the 
balance sheet approach (to environmental 
assessment)....To enter the study under the 
presumption of a particular result indicates 


a bias....a serious question is raised as to 
whether or not this....representative 
approached the study in the full, fair, 


objective way required of all participants 
of the study team. He entered the work 


prejudging the issue. 


(Petition, page 66) 


The underlined portion of this quotation is found at 
Volume 94 of the Transcript of the hearing of June 12, 1985 at 


page 20,604. The remainder of this quotation appears not to 
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have been taken from submissions made on that day. This is not 


a comprehensive quotation and it is taken out of context. 


The first portion of this quotation was not referring 
to “an opposition witness" (Petition, page 66). Rather it 
involved a discussion of the relative merits of differing 


systems of analysis. 


Th2 second part of the quotation (which formed part of 
the final submission of counsel for the Regional Municipality) 
refers to the participation in the environmental assessment 
process of the general manager of the Hamilton Region Conservation 
Authority, Mr. B.W. Vanderbrug. In evidence, Mr. Vanderbrug 
indicated that he was aware at the time he joined the Working 
Committee that the policy of the Regional Municipality was 
that a study of "all reasonable alternatives to the north/south 
freeway be undertaken at the same time which will include an 
environmental study of the effect of all freeway alternatives in 
both corridors" (Exhibit 415, Resolution of City Council dated 
July 26, 1977 and evidence of B.W. Vanderbrug, Transcript, page 
14,121). Mr. Vanderbrug testified that he presumed, prior to 
the commencement of the study, that any Red Hill Creek Valley 
route would be rejected. He indicated that he felt it was 
included only to comply with the requirements of the Environmental 
Assessment Act (Evidence of B.W. Vanderbrug, Transcript, pages 


14,120-1). 


To enter the study with the presumption that a partic- 
ular route will not be chosen indicates a bias on Mr. Vanderbrug's 
part. That is to say that a serious question is raised as to 
whether he approached the study in a "full, fair and objective 


way" as required of all participants in the study team. 
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Thus there is evidence to indicate the bias with which 
Mr. Vanderbrug entered upon the study. There is no such evidence 
with respect to any of the other participants. The Petitioners 
rely on the fact that since the final decision process is the 
same as earlier decisions it must have been the result of of 
prejudgment. There is no basis for such an implication. The 
obvious answer is that the decision is the right one and that 
further study carried out by responsible individuals came to the 


same conclusion. 


The Petition suggests that "the history of the project 
shows wide swings in position" (Petition, page 59). It also 
suggests that "generations of Hamilton residents supported 
Municipal ownership of the valley floor for park use, open space 
and flood control (Petition, page 31). This area has been 
considered as a possible location for a road for virtually all 
of the last 25 years. The Petition indicates that a 1960 
Department of Highways Study "identified a highway in the 
approximate location of the existing road" (Petition, pages 59- 
60). In 1969, Official Plan Amendment 228 for the City of 
Hamilton designated a freeway in the same approximate alignment 
as the current alignment through the Red Hill Creek Valley 
(Petition, page 62). The fact is that March 26, 1974 to July 26, 
1977 is the only period when the valley area was not considered 
as being a possible road location (Petition, pages 66 and 
74). Given the length of time during which proposals related to 
this project have been under consideration, the 3 1/3 years in 
which a valley route was removed from consideration hardly 
stands as a "long standing objection" as suggested in the 


dissenting reasons (Decision of the Joint Board, page 223). 
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IMPACTS 


Introduction 


It is a requirement of the Environmental Assessment 


Act that a proponent consider and discuss the impacts that may 


be caused by a proposed undertaking. 


The Regional Municipality of Hamilton-Wentworth has 


carried out and has had carried out on its behalf a comprehensive 


series of studies and undertaken the analysis necessary to 


examine the potential impacts from this road. Among the matters 


wes 
oe 


that have been studied are the following: 


The potential for road closures resulting from the 
construction of the road to benefit the neighbouring 
social environment was investigated and evidence 
provided by Joseph Pavelka of the Engineering Department 


of the Regional Municipality. 


The geotechnical capability of the soils in the area 
to withstand the construction and operation of the 
road was examined and evidence presented by Dr. John 
Emery, Director and Vice-President, and Manager, 


Advanced Technical Services Division, Trow Limited. 


The potential impact from increased dust emissions was 
considered and evidence presented by Dr. Sydney 
C. Barton, Manager, Air Pollution Centre, Environmental 
and Chemical Engineering Division of the Ontario 


Research Foundation. 


The impact upon the natural environment and particularly 


upon the Red Hill Creek Valley area was assessed and 
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evidence presented by Dr. Derek Coleman, Senior 


Environmental Planner, Ecologistics Limited. 


An assessment of the impact upon heritage resources 
was undertaken and evidence presented by Diane Stevenson 
who was a senior planner at DeLCan Limited when the 


work was undertaken. 


An analysis of the impact of increased noise was 
undertaken by Dr. A.D. Lightstone, a principal of 
Valcoustics Canada Limited. His evidence and 
conclusions were augmented by Dr. Frederick L. Hala; 
Professor in the Department of Geography and in the 
Department of Civil Engineering and Engineering 


Mechanics, McMaster University. 


Hydrological impacts were studied and evidence presented 
by Larry R. Thompson who was at the time Senior Water 


Resources Engineer, Paragon Engineering Limited. 


The interaction between the proposed road and the 
Upper Ottawa Landfill site were studied and evidence 
presented by Douglas Jagger, a hydrogeologist with 


the firm of Gartner Lee & Associates. 


Each of these witnesses presented a complete assessment 


impact of the road in their area of expertise and 


The Joint Board had before it a full description of 


evidence and the mitigation measures which would be 


imposed where necessary. 


Issues were raised by those in opposition and in two 


cases further evidence prepared and presented to the Joint Board. 
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Based upon the intensive study undertaken by these 
individuals and a full discussion of mitigation by them and 
other witnesses, the Joint Board had sufficient evidence before 
it to make the determinations necessary and to approve this 


project. 


The Petition and Impacts 


The principle impact of concern to the Petitioners 
is the effect construction of this facility will have on the Red 
Hill Creek Valley. Other impacts are discussed in terms of 
areas where the Joint Board should have imposed additional 
conditions (Petition, pages 99-103). Other potential impacts 
are discussed as examples of the alleged inadequacy of the 


government review (Petition, pages 86-96). 


To rely so heavily on the alleged impact on an urban 
open space area indicates a basic failing in the approach taken 
by the Petitioners. The Environmental Assessment Act defines the 


environment in very broad terms. Section l(c) of that Act states: 


y Hee Tn his act, 


(c) "environment" means, 
(i) air, land or water, 


(ii) plant and animal life, 
including man, 


(iii) the social, economic and 
cultural conditions that influence 
the life of man or a community, 


(iv) any building, structure, 
machine or other device or thing 
made by man, 


(v) any solid, liguid, ‘gag, 
odour, heat, sound, vibration or 
radiation resulting directly or 
indirectly from the activities of 
man, Or 
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(vi) any part or combination of 
Phe torr ego 1m gewe nd. thre 
interrelationships between any two 
or more of them, 


Infor OL«Ontario. 


In dealing only with the natural environment, the 
Petition considers only one side of the equation and fails to 
consider the potential impact on the social environment. It 
fails to consider the impact such a facility would have if it 


were constructed through a fully developed area. 


Prior to eliminating all but routes that went through 
the Red Hill Creek Valley area, the consultants were instructed 
to look at the viability of constructing an expressway through the 
developed area of Stoney Creek and over the present location of 
Highway 20. Functional drawings were prepared and a determination 
made that the impact would be too great. Not only would the 
disruption to businesses and residences be significantly greater 
than for other alternatives, the construction costs would be 50- 


60% higher than for other alternatives. 


A ratepayers group from Stoney Creek, the Centennial 
Parkway Ratepayers Group, and a group of parents from Cardinal 
Newman School, also located in that area, appeared before the 
Joint Board to express their concern regarding the impact of 
such a route (Exhibits 368(a), Submission of the Centennial 
Parkway Ratepayers Group to the Regional Engineering Department 
and the Town of Stoney Creek (May 25, 1979), Exhibit 368(b), 
Oral Presentation to Hamilton-Wentworth Regional Council (July 
te, 1979), Exhibit 366(c), Brief to ithe Minister of cue 
Environment (1983), Exhibit 372, Submission of the Cardinal 
Newman Parents Council). The participation of these groups 
makes clear that no matter where this kind of facility is 


located, some local residents will always object. 
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Dr. R.S. Dorney suggested that the most northerly 
portion of the expressway should leave the valley area and 
proceed down Woodward Avenue. This was proposed without any 
detailed consideration of what impact it would have on the 
developed area adjacent to Woodward Avenue. Ironically, this 
proposal when considered in its totality would have as great an 
impact on the Red Hill Creek Valley as does this undertaking 
without the associated benefits related to transportation 


improvements and lower construction costs. 


The one-sided approach taken by the Petitioners is a 
luxury which a proponent cannot afford. The Environmental 
Assessment Act requires that the Regional Municipality consider 
all aspects of the environment as defined by the legislation. 
Mr. Vanderbrug, General Manager of the Hamilton Region 
Conservation Authority, which was a party before the Joint Board 
in opposition to the road, recognized that that agency did not 
approach the issue in the same balance required of the Regional 


Municipality. 


Under cross-examination by counsel for the 
proponent in this regard, Mr. Vanderbrug 
agreed that the Conservation Authority did 
not really deal with the issue in the same 
balance that the Region has to since the 
authority looks at it from the environmental 
perspective. 


(Decision of the Joint Board, pages 128-9.) 

The Red Hill Creek Valley is not an untouched or 
pristine area and should not be evaluated as such. Among the 
indicators that it has long ceased to be an area in its natural 


state are the following: 


bs The Red Hill Creek is polluted. 
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There is a gas line up the middle of the Red Hill 


Creek Valley area. 


There is already a road at the southern end most 
particularly in the area of the proposed escarpment 


crossing at Mount Albion Road. 


There is a hydro-electric power corridor coming over 
the Niagara Escarpment at the same general location as 
is proposed for the road and moving at least part way 


through the valley area. 


There are five road crossings of the valley area 


including the Queen Elizabeth Way. 


There are two major railway embankments crossing the 


valley - the TH&B Railway and the CNR. 


The Brampton Street Landfill to some degree encroaches 


on the valley. 


The Windemere Basin at the northern end of the valley 


is not in good environmental condition. 


There is a large diameter sewer outflow enterilg the 


Red Hill Creek in the area of Greenhill Avenue. 


The Red Hill Creek is a storm sewer and overflow sewer 


in storm situations. 


(Evidence of B.W. Vanderbrug, Transcript, 
pages 14,195-9.) 
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The Petition suggests that the "expressway will in 
some places severely damage and for much of its length...will 


destroy the Valley" (Petition, page 129). 
This is not correct. 


With respect to that portion of the Red Hill Creek 
Valley lying north of King Street, the Petition suggests that 
"the Valley north of King Street will, in fact, be converted 
from a natural area to an area of pavement, medians, swales, 


fences, and shoulders" (Petition, page 129). 


The Master Recreation Plan (Exhibit 277, peeneeed 
Recreation Master Plan) contains, among other things, an 
assessment of the lands in the valley area that will be impacted 
by the construction of the road. It indicates that in the area 
running north from King Street to the CNR tracks there are 28 
acres taking up existing recreational space. With the road in 
place, 22 of those acres will remain. Looking at the valley in 


total, 157 of 704 acres will be taken up by the road (Exhibit 


ne 
ae 


277, Proposed ‘REGPOaRIOHMMaS ber Plan, Table 4, page 31). This 
does not represent the destruction of this area. There will not 
be a "loss of over one-half of the Valley floor" and the 
construction of the road will not “eventually obliterate the 
floor of the Valley lying north of King Street" (Petition of the 


Hamilton Region Conservation Authority, page 1l). 


The evidence indicates that recreational use of this 
valley is limited. A survey undertaken as part of the preparation 
of the Recreation Master Plan indicates that 71% of the use of 
the Red Hill Creek Valley area takes place south of King Street, 
21% takes place between King Street north to Barton Street and 
8% from Barton Street north (Exhibit 277, Proposed Recreation 


Master Plan, page 15). Of all the individual witnesses who 
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appeared before the Joint Board, only one suggested any use made 
of the valley north of King Street. (This gentleman was a high 
school teacher who indicated that he ran cross-country races in 
the valley area but went on to say that the area north of King 
Street served merely as a conduit to get the runners into the 


King's Forest area which is south of that road.) 


In the area south of King Street, none of the existing 
acreage in recreational use will be lost as a result of the 
construction of the road (Exhibit 277, Proposed Recreation 
Master Plan, Table 4, page 31). Evidence before the Joint Board 
suggested that a soccer field would have to be realigned. The 
evidence indicated that the area south of King Street would be 
protected from the impact of the road by the existence of a 
natural ridge that runs parallel to the side of the valley over 
much of this southern portion. The Niagara Escarpment Commission 
prepared a series of photographs which demonstrated graphically 
that the road would not be seen by those using the southern 
portion of the valley except in places where the scenic view was 
already disturbed by a backdrop of significant urban development 
(Exhibit 462, Photographs entitled "Niagara Escarpment View 


of the Red Hill Creek Valley"). 


The Red Hill Creek Valley area will not be destroyed. 


The Joint Board notes: 


On many occasions, both in evidence and 
argument, it was suggested that the 
construction of this undertaking would 
"destroy the Valley". The Board cannot 
find, anywhere in the record, any evidence 
by any witness, other than very general 
statements, to show that the construction of 
the proposed road will "destroy the Valley". 
Such a view was often expressed by various 
persons, both represented by counsel and not 
represented by counsel. The Board wishes to 
estate that it has oqreat respect for 
ratepayers' views and has given strong 
consideration to their views, but the Board 
cannot accept, in the absence of firm 
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evidence, that the proposed road will 
"destroy the Valley". 


(Decision of the Joint Board, page 188.) 


There was evidence that in certain specific areas 
recreational facilities will be improved by the construction of 
this road. Mountain Brow Boulevard passes directly over the top 
of Albion Falls. With the construction of the new road, Mountain 
Brow Boulevard will be closed. Cars will be removed from the 
area and the road bed will be returned to a more natural state 


thereby significantly improving this scenic resource. 


The Petition refers to the evidence of Dr. Derek 
Coleman and to the view which the dissenting reasons take of this 
evidence (Petition, page 130). These reasons note that an 
environmental assessment is an evolving process which does not 


end until the conclusion of the hearing. 


I firmly believe that the environmental 
assessment process must be viewed as 
evolutionary in nature. Underlying the Act 
is a concept of reasonableness and this 
concept must be carried through to the 
hearing process. 


(Decision of the Joint Board, page 298.) 


Dr. Coleman has been involved for many years in 
different aspects of studies related to the Red Hill Creek 
Valley and this new road. He was retained by the Hamilton 
Region Conservation Authority to do a study to locate the 
environmentally sensitive areas in the Hamilton-Wentworth 
area. 37 areas were designated as such in the Regional 
Municipality's Official Plan (Exhibit 70, Official Plan of the 


Regional Municipality of Hamilton-Wentworth). 
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Dr. Coleman was subsequently retained to assist with 
an evaluation of the natural environment components of the 
Environmental Assessment. During the preliminary evaluation 
of the major alternatives he evaluated the impacts on the 
natural environment of the road alternatives relative to each 
other. In this context he found the impact on the natural 
environment of a road in the valley area to be "severe" (Exhibit 
57, Environmental Assessment, Volume II, Figure 25, Reproduced 
as Exhibits 212 and 213). As the assessment process continued, 
Dr. Coleman's work became increasingly more detailed and the 
understanding of where the road would go in taking a valley 
route became more refined. Ultimately, he undertook a detailed 


survey of the valley area. 


He identified 14 specific environmentally significant 
features in the valley. In fact, the alignment of the road was 
adjusted to avoid the most environmentally sensitive parts of 


the valley area. 


Dr. Coleman then analyzed the impact of the road on 
each of these 14 features (Exhibit 277, Proposed Recreation 
Master Plan, pages 6-8). With an understanding of the impact on 
these 14 features and the available mitigation he determined 
that the impact on the valley of this specific road proposal 
would be "moderate". This was the evidence before the Joint 


Board. 


The author of the dissenting reasons recognizes that 
the environmental assessment process is one that evolves through 
to the hearing. However, he finds that the refinement of 
Dr. Coleman's views based on more detailed work and an increasing 
understanding of the project as it developed is "remarkable" 
(Decision of the Joint Board, page 273). These reasons fail to 


accord to Dr. Coleman's evidence the very standard they suggest 
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is reasonable in the circumstances. Accordingly, the view of 


the dissenting reasons should be disregarded. 


The competence with which Dr. Coleman undertook his 
work was confirmed by George McKibbon, a planner who was called 
to give evidence on behalf of the Niagara Escarpment Commission. 
Mr. McKibbon was specifically qualified as an expert in the area 
of environmental assessment review. The agency he represents is 
concerned with protection of one part of the natural environment 
found in the valley area - the Niagara Escarpment. He indicated 
that he had reviewed the work done by Dr. Coleman and that it 
was sound and completely adequate (Evidence of George McKibbon, 
Transcript, page 13,465). The dissenting reasons fail to 


consider this independent evidence of an acknowledged expert. 


The Petition of the Hamilton Region Conservation 
Authority suggests that: "the Valley provides a major open 
space link between two very important natural resources, i.e. Lake 
Ontario and the Niagara Escarpment" (Petition of the Hamilton 
Region Conservation Authority, pages 6-7). It also states: 
"the entire Valley....is available to the public throughout its 
length from the Escarpment to the Lake" (Petition of the Hamilton 


Region Conservation Authority, page 3). 


This idea of "linkage" is referred to in the Official 


Plan of the Regional Municipalilty: 


12.3 To encourage co-operation among the 
Conservation Authorities, the Area 
Municipalities and other public agencies 
in developing an integrated system of 
recreational areas in the Region. This 
does not necessarily imply that 
recreational areas be physically 
connected. 


(Exhibit 70, Official Plan of the Regional 
Municipality of Hamilton-Wentworth, page 6.) 
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This concept, however, has no relevance in circumstances 
where any link has already been finally and completely breached. 
The Red Hill Creek Valley is not a link from the Niagara 
Escarpment to Lake Ontario because of the existence of the Queen 


Elizabeth Way. 


The Petition of the Hamilton Region Conservation 
Authority suggests that there will be increased flows in the Red 
Hill Creek and that "this will increase the risk of disturbing 
the highly toxic sediments within the lower reaches of the Creek 
and in the Windermere Basin" (Petition of the Hamilton Region 


Conservation Authority, page 8). 


The Regional Municipality's consultant, Larry Thompson, 
is a professional engineer and consulting hydrologist. He 
conducted a sophisticated and complex modelling program to 
assess the impact of the construction of the road on flows in 
the Red Hill Creek Valley. He concluded that: "with proper 
design and construction, there will be no significant adverse 
effect on flooding in the watershed" (Decision of the Joint 


Board, page 78). 


In fact, the construction of the road would improve 
the situation because "the nature of the proposed road 
construction would enlarge the openings through the railing 
embankments, thereby providing flood relief" (Decision of the 
Joint Board, page 78). Contrary to what is implied in the 
Petition of the Hamilton Region Conservation Authority, the 
modeis used are recognized as appropriate for the modelling 


program undertaken by Mr. Thompson. 


As a result of concerns raised during the hearing 
Mr. Thompson extended his modelling to include the Windermere 
Basin. This modelling indicated there is little or no risk of 


toxic sediments being disturbed. 
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ACTIONS OF THE ONTARIO MUNICIPAL BOARD MEMBERS 
Introduction 


The Petition contains several sections which suqgest 
that the Ontario Municipal Board members who rendered the 
majority decision have dealt with this matter in an inappropriate 
manner. These allegations are entirely unfounded and cannot be 
Supported by the evidence or by the Decision of the Joint 
Board. They amount to a complaint that the majority of the 
Joint Board did not making findings in accordance with the view 


of the Petitioners. 


The Petition suggests that the Decision of the Joint 
Board may be explained, not by the persuasiveness of the evidence, 
but by the fact that two members of the Joint Board are from the 


OMB and only one is from the Environmental Assessment Board. 


In the last analysis, the difference between 
the decision of Mr. Jeffery, the Vice- 
Chairman of the Environmental Assessment 
Board, and that of Mr. Ball and Mr. Henderson, 
as members of the Ontario Municipal Board, 
reflects the tradition and experience of those 
two Boards. Unfortunately, in counting up 
the votes, there are two members of the OMB 
and one member of the EAB. 


(Petition, page 139.) 


The Petition of the Hamilton Region Conservation 
Authority speculates that if the matter had been heard by the 
Environmental Assessment Board "the project would not have been 
approved" (Petition of the Hamilton Region Conservation Authority, 


page 12). It goes on: 


The voting strength of the OMB members 
clearly outweighed that of the OEA members 
and brings into question the balance of such 
hearings when the principal issues are in 
fact, environmental in nature. 
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(Petition of the Hamilton Region Conservation 
Authority, page 12.) 


The idea of “counting up the votes" or considering 
"voting strength" is insulting to all three members of this 
Joint Board. The proposition appears to be that each member's 
views are founded solely on where they came from and not on what 


they heard. 


This was a lengthy and protracted hearing. All three 
members of the Joint Board made every effort to ensure that the 
Petitioners and their counsel were fully heard. The Decision 
of the Joint Board reflects a measured consideration of all the 


evidence and all the appropriate issues. 


Among the considerations which the Joint Board had 
before it are the "priorities and policies of the municipal 
council" (Petition, page 140 and Petition of the Hamilton Region 
Conservation Authority, page 18). These priorities and policies 
represent the view of the community as expressed through its 
elected officials. The Joint Board has properly considered 


their impact upon this proposal. 


The degree of dissatisfaction with respect to the 
approach of the OMB members expressed in the Petition is 
demonstrated by the remarks dealing with their approach to 
cross-examination. The Petition suggests that the OMB members 
applied the following test: "If cross-examination only becomes 
useful if a witness recants, or at least changes his or her 
story, few if any cross-examinations would be useful" (Petition, 
page 141). The Petitioners cannot explain or justify a failure 
to convince the Joint Board of their view by suggesting that an 
inappropriate test was applied to the cross-examinations carried 


out on their behalf. 
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What is clear from the decision is that the Joint 
Board considered all direct evidence and all cross-examinations 
and + was «not, convinced,, Eor.the, most. part,. that, the 
cross-examinations of the Regional Municipality's witnesses 
conducted on behalf of these Petitioners succeeded in discrediting 
the quality of their evidence or the validity of their work. 
Interestingly, a review of the cross-examinations of the opponents 
witnesses conducted on behalf of the Regional Municipality makes 
clear that the quality of the work of these witnesses was often 


poor and that the basis of their conclusions was inadequate. 


Conditions of Approval and the OMB Members 


The Petition suggests that the OMB members "erred in 
refusing to order conditions relating to environmental protection" 
(Petition, page 99). It is suggested that this failure "calls 
into serious question whether the OMB members carried out 
their duty to protect the environment under the Environmental 


Assessment Act" (Petition, page 103). 


It is true that. the Environmental Assessment. Act 
and, in turn the Consolidated Hearings Act, 1981, extend to the 
Joint Board the power where necessary to impose conditions. 
It is not, however, the "duty" of the Joint Board to impose 
conditions. Rather, the duty of the Joint Board is to consider 
carefully the issues and the evidence and to include in its 
decisions those conditions it finds appropriate. In this case 
the Joint Board did impose those conditions that it felt were 


appropriate (Decision of the Joint Board, pages 204-209). 


The Petition outlines various areas in which it 
alleges that conditions should have been imposed. It appears 
that the real difficulty for the Petitioners is that the 


conditions they would like to see imposed were not imposed. 
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This is quite different from alleging that the Joint Board, or 
more pointedly the OMB members, failed to carry out its duty. 
The fact is that the Joint Board found that these further 


conditions were not appropriate in the circumstances. 


One area in which the Petitioners believe that 
conditions should have been imposed relates to noise impacts 
which it alleges will be created by the construction and operation 
of the road. The Joint Board does impose as a condition the 
requirement that the Regional Municipality establish "a system of 
monitoring with respect to noise ... so as to ensure that the 
design and constructed mitigation features of the undertaking 
are in fact effective so as to mitigate the above matter(s) to 
standards within the criteria established by the Province of 


Ontario" (Decision of the Joint Board, page 204). 


The Petition relies on the idea that consideration 
should be given to "unmitigated expressway noise". It refers to 
"Dr. Koczkur's demonstration of unmitigated [noise] impact" 
(Petition, page 100) and suggests that "CMHC standards and 
MOE standards will clearly be breached by unmitigated expressway 
noise" (Petition, page 100). MThis is completely misleading. 
These statements fail to point out that natural topography, 
distance from the road and buildings and other man-made structures 
already present will mitigate the sounds created by passing 
cars. By way of example, after the road turns north a ridge 
will form a natural berm mitigating these highway sounds and 
reducing their impact in the King's Forest area of the Red 
Hill Creek Valley. This is not considered in any discussion of 


"unmitigated noise". 


Mitigation is intrinsic to the design of the east/west 
portion of the road. It should not be forgotten that this 


section of the project is intended to be an arterial road and 
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not an expressway. Approval may be sought to upgrade it at 
some time in the future. Mitigation for noise does not commonly 
exist on urban arterial streets such as this in view of the 
proximity of development. Part of this section of the road 
will be excavated and the road bed will be placed below the 
present ground level. The sides of the excavation will provide 
mitigation for any increase in noise. The design of the remainder 
of the east/west arterial section includes the construction of 
berms which mitigate noise levels in those areas. Again, the 
discussion of “unmitigated noise" is not helpful in understanding 


the impacts of this project. 


The Petition refers to Exhibit 560, a document prepared 
by its witness, Dr. Eugene Koczkur (Exhibit 560 and Petition, 
Appendix 11). This is an indication of Dr. Koczkur's view of 
the impact of "unmitigated noise". On cross-examination and 
taking into account proper mitigation it became evident that 
noise levels at affected areas would be within provincial 
guidelines and standards. This exhibit is misleading and 


promotes the irrelevant idea of "unmitigated noise". 


The Regional Municipality undertook a comprehensive 
measurement and modelling program to assess the potential impact 
of increased noise. Ambient noise levels were measured and then 
compared to predicted levels. The basic noise predictions were 
done using the Ontario Highway Noise Prediction Model which was 
developed by the MTC (Evidence of Dr. A.D. Lightstone, Transcript, 
page 8806). This is the model recommended for use by the 
MTC for environmental assessment work (Exhibit 562, M.T.C. 
Environmental Assessment Report "One Stage" Submission Procedure, 
page 7, paragraph 3(b)). The sound prediction model accounts 


for such things as: 
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is future traffic volumes; 


2y operating speeds; 


3. distance from roadway to the study point; 


4. percentage of trucks; 


= road gradients; 


6. interrupted traffic (almost exclusively in this case 


on the east/west arterial); 


Te topographic features. 


(Evidence of Dr. A.D. Lightstone, Transcript, 
page 8807 and Exhibit 298, Valcoustics 
Report, page 13.) 


Conservative assumptions were made and a minimum 
amount of mitigation accounted for. For the east/west portion, 
the noise impact will be insignificant. For the Red Hill Creek 
Valley portion of the road, all levels will be within the 
provincial policy with respect to freeway noise as it affects 
residential land use (Evidence of Dr. A.D. Lightstone, Transcript, 
page 8830). These conclusions do not take into account all the 
mitigation that is proposed and are based on very conservative 


assumptions as to traffic volumes. 


The Regional Municipality proposes to use "carpet seal 
pavement" for the construction of this road and this will 
reduce the sound levels by 2-3 decibels (Evidence of 
Dr. A.D. Lightstone, Transcript, page 8831). This further 
reduction was not accounted for in the noise predictions 


calculated by the Regional Municipality's consultant. 
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The Petition, in looking at the traffic demand rationale 
relies heavily on the fact that it is unlikely, if not impossible, 
that the population of the Regional Municipality will ever reach 
550,000. Nonetheless, the traffic volumes used in assessing the 
impact of increased noise are those that would be generated by a 
population of 550,000. The reduction in population will mean a 
reduction in traffic volumes which in turn will mean a reduction 
in noise levels. Even ignoring these and other elements of 
conservatism, and contrary to the implication raised in the 
Petition, all applicable guidelines will be met (Petition, page 


100). 


The Petition in its continued and faulty reliance on 
“unmitigated noise" points out that "unmitigated noise contours" 
were not prepared by the Regional Municipality and suggests they 
were prepared by the opponents witness, Dr. Eugene Koczkur 
(Pet itwon,s tpagesi200=102):. These "contours" prepared by 
Dr. Koczkur are meaningless. He has simply joined together 
points of similar sound levels (as established by the Regional 
Municipality's work) and assumed the levels will be the same at 
all points equidistant from the road and lying between the 
points used by the Regional Municipality's consultant to predict 
future noise levels. Dr. Koczkur has failed to take into 
account the effect of changing topography and the mitigating 
effect of existing and man-made structures such as buildings and 
bridges. Accordingly, such contours are misleading and do not 
assist in an understanding of the potential impact of the road. 
They are not "required by the Environmental Assessment Act" 


(Petition of the Hamilton Region Conservation Authority, page 15). 


ThesvReqionai Muntio@tpald ty" "Ss ronst bean; 
Dr. A.D. Lightstone, testified that to do a true noise contour, 
taking into account the many topographic changes and existing 


development, would be impractical and virtually impossible. The 
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effect of every home or other structure would have to be taken 
into account. Such contours would be so complex that they would 


not assist in assessing the impact of this project. 


The Petition fails to refer to the evidence of Dr. Fred 
Hall who has done considerable research as to how certain noise 
levels will impact upon individuals. His evidence confirms that 
the impacts from increased noise in this case will not be 


significant. 


In summary, the Joint Board has not failed to carry 
out its duty in not imposing further conditions with respect to 
this issue. There is no need for any further conditions regarding 


the impact of increased sound. 


The Petition also suggests that there is an error in 
that the Joint Board in particular the OMB members chose not to 
impose as a condition the putting in place of the Master 
Recreation Plan, a plan for recreational development of the Red 
Hill Creek Valley area prepared by Dr. Derek Coleman. The road 
project was not "presented to the public, the media and elected 
officials as being ameliorated by [the] Recreation Master Plan" 
(Petition, page 101) and there were no representations "that 
large sums of money would be upene> to implement it (Petition of 
the Hamilton Region Conservation Authority, page 15). Rather, 
this plan was a demonstration of how the recreational use of the 


valley could be maximized with the road in place. 


The Regional Municipality could not undertake to put 
the Recreation Master Plan in place because it does not own the 
lands that would be affected. They are owned by the City of 
Hamilton. The Regional Municipality has no Parks and Recreation 
Department to take over responsibility for park facilities. In 


the Hamilton area, it is the City of Hamilton that generally 
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is responsible for maintaining park lands. Nonetheless, the 
Regional Municipality indicated in its evidence before the Joint 
Board that it was in favour of the Recreation Master Plan and 
would assist, in any way it could, in its application in the 


valley area. 


As stated in the submission pp. 6-48, the 
development of the Recreation Master Plan 
was undertaken to demonstrate the viability 
of maintaining and expanding the recreational 
use of the Valley in coexistence with the 
proposed roadway. 

As the jurisdictional responsibility for the 
development of parks and recreation facilities 
within the Red Hill Valley rests with the 
City of Hamilton, the Region is not in a 
position to make a commitment related to the 
implementation of the plan. However, the 
Region is fully supportive of the expanding 
of recreational use in this area and is 
prepared to coordinate the staging of the 
roadway construction in accordance with the 
City's proposals. 


(Exhibit 180, Environmental Assessment 
Submission - Supplementary Documentation, 
page F-1.) 


The evidence of the Regional Municipality suggested the 
possibility of a tripartite agreement between the City of 
Hamilton, the Regional Municipality and the Hamilton Region 
Conservation Authority as a way of dealing with the issue of 
responsibility for maintaining these lands as parks pursuant to 
the Recreation Master Plan. The Regional Municipality's witness, 
Heinz Schweinbenz, pointed out that it would be necessary for 
the Regional Municipality to buy certain of the valley lands 
from the City of Hamilton to accommodate the road project and 
suggested that would it be appropriate for the City to use the 


funds paid for those lands to act on the Recreation Master Plan. 


The Joint Board's decision states: 
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The Recreation Master Plan, entered as 
Exhibit 277, was prepared by Dr. Coleman 
under specific authorization by Regional 
Council. The Board heard evidence from a 
number of witnesses with respect to the 
plan, and the Niagara Escarpment Commission 
expressed support for such a plan. The 
Regional Municipality of Hamilton-Wentworth 
does not have any administrative structure 
related to parks and recreation as a municipal 
service. The City of Hamilton, which owns 
the Valley, took no part in the proceedings 
before this Board and there was no formal 
communication from the City to indicate any 
consideration of the Recreation Master Plan 
by the City. No provision was made in the 
cost estimate of the undertaking before the 
Board to implement such a Plan. There is 
provision in the undertaking to provide for 
necessary changes and relocation of existing 
recreational facilities in the Valley. 
There is no formal application before this 
Board with respect to any aspect of the 
Recreation Master Plan as prepared by 
Dr. Coleman. Therefore, this Board has no 
jurisdiction to order that the plan be 
implemented although it believes that such 
a plan would be of great benefit to the 
citizens of Hamilton-Wentworth and would 
greatly improve the recreational use and 
physical attributes of the Valley. The 
implementation of such a plan and the future 
administration of the area would require the 
cooperation and decisions of the Regional 
Municipality of Hamilton-Wentworth, the City 
of Hamilton and the Hamilton Region 
Conservation Authority. This Board will 
only say that if such decisions were taken 
to implement this or a similar plan for 
recreational uses of the Valley, and if such 
decisions required the statutory approval of 
this Board, then such approval would be 
given by this Board. 


(Decision of the Joint Board, pages 188-9.) 


It is, therefore, evident that the Joint Board, and in 
particular the OMB members, considered this issue carefully and 
found, based on all submissions, that it had no jurisdiction to 
deal with the matter. There is no dereliction by the Joint 
Board of its duty. It has done what it is supposed to do- 
consider the issue and render a decision! That it is not the 
ruling the Petitioners feel is appropriate does not make it 
wrong and does not indicate that the Joint Board as represented 


by the OMB members has failed to carry out its duty. 
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The Petition suggests "that construction of the 
expressway will disturb the creek bed" (Petition, page 101) and 
Suggests that "controls for the disturbance of the subsoil in 
the leachate zones by construction were not imposed by the OMB 
members" (Petition, pages 101-102). These members of the Joint 
Board considered the evidence and imposed the condition they found 
appropriate. The Joint Board has compelled the Regional 
Municipality to "monitor...erosion so that the designed and 
constructed mitigation features of the undertaking are, in fact, 
effective so as to mitigate the above matters to standards 
within the criteria established by the Province of Ontario" 


(Decision of the Joint Board, page 204). 


In January, 1983, the Environmental Assessment document 
(Exhibits 57 and 58, the Environmental Assessment, Volumes I 
and II) was formally submitted to the Minister of the 
Environment. The Environmental Assessment was reviewed by 12 
Ontario Ministries and other government agencies (Exhibit 
180, Environmental Assessment Submission - Supplementary 
Documentation, page 1). As a result of this review, further 
work was undertaken and supplementary material filed with the 
Ministry and exhibited by the Joint Board (Exhibit 180, 
Environmental Assessment Submission - Supplementary 
Documentation). Part of this work related to the issue of 
hydrology (Exhibit 180, Environmental Assessment Submission- 
Supplementary Documentation, Part D). Extensive evidence was 
provided by Larry Thompson, a qualified hydrologist and by 


Dr. Derek Coleman. The Joint Board notes: 


Mr. Thompson's study and conclusions and 
recommendations are contained in his report 
dated November 21, 1983, which forms the 
major part of section 2.3.D (Hydrology) of 
Exhibit 180, “Supplementary Documentation 
Environmental Assessment Submission". This 
work was done in response to concerns raised 
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by the Ministry of Environment when the 
Original Environmental Assessment Submission 
(Exhibit 58) was under review. 


(Decision of the Joint Board, page 76.) 


The Joint Board also notes with respect to Dr. Derek 


Coleman's evidence: 


With respect to erosion and sedimentation, 
it was Dr. Coleman's view that those matters 
were adequately reviewed in Exhibit 180, and 
should now properly be left for consideration 
at the time of final design of the project. 


(Decision of the Joint Board, page 85.) 


As to leachate from neighbouring landfill sites, the 
evidence of Douglas Jagger indicates that there will be no 
interaction between leachate flowing from the Upper Ottawa 
Street Landfill site and construction or operation of the 
road (Decision of the Joint Board, page 104). The evidence of 
Dr. John Emery and Larry Thompson indicates that any construction 
carried out in the vicinity of the Brampton Street Landfill will 


employ construction methods which are well known and understood. 


Accordingly, there has been no dereliction of the duty 
of the OMB members of this Joint Board. They have considered 
the evidence, made rulings and imposed conditions found to be 


appropriate. 


Finally, the Petition suggests that there was "clear 
evidence of the Valley's microclimate" (Petition, page 102) and 
"it is incomprehensible that the OMB members could approve this 
project without at least requiring as a condition that some of 
this concern be put to rest by adequate independent study" 


(Petition, page 103). Although it is not specifically stated, 
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the implication appears to be that a concern exists that the 
road may have an effect on the weather. In the absence of such 
an allegation, a study of climate is irrelevant. An environmental 
assessment is designed to look at potential impacts of a proposed 
undertaking in order that they may be balanced against the 
perceived benefits. Accordingly, if no negative impact is being 
suggested there is no need to carry out a study. As discussed 
earlier there is no evidence to support the idea of such a 
negative impact in this case. The use of words like "clear 
evidence" and "incomprehensible" in discussing the Joint Board's 
decision is unnecessary and unwarranted hyperbole which does not 
make this fundamentally unsupportable suggestion any more 


reasonable. 


More importantly, the proposal raises questions about 
the efficacy of the environmental assessment process. The 
Environmental Assessment Act cannot be interpreted to mean that 
any impact that a party suggests might occur has to be 
specifically studied in the absence of some evidence to 
demonstrate that it is a reasonable proposition. Otherwise, the 
mere mention of an impact, no matter what its source, would have 
to be studied and the costs and unnecessary expense of the process 
magnified. The author of the dissenting reasons indicates his 


concern over the protracted nature of this hearing: 


In conclusion, by way of observation, I 
would like to add that this hearing more 
than any other since the inception of the 
Environmental Assessment Act attests to the 
necessity for early reform of the 
environmental assessment process. Le 2s 
indeed difficult to understand why a hearing 
involving a roadway proposal should last 
approximately eight (8) months and generate 
the type of expenditure in both times and 
monies as has resulted in this case........ I 
am of the strong belief, however, that 
unless steps are taken in the near future to 
require some form of mandatory scoping 
procedure with respect to the issues which 
are to be included in environmental assessment 
submission and correspondingly in the 
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presentation of those issues during the 
course of a hearing, then the costs of this 
process, both monetary and otherwise, will 
continue to escalate. 


(Decision of the Joint Board, pages 325-6.) 


The suggestion that a condition should be imposed to 
study whether the construction of a road can affect climate, in 
the absence of any evidence supporting such a notion, clearly 
would be an unnecessary and inappropriate extension of the 
process and increase the expense and protracted nature of these 


proceedings. 

Again, there is no evidence to suggest that the Joint 
Board, and in particular the OMB members, has done anything other 
than carry out its proper responsibilities. It has considered 


each of these issues with care and proposed the conditions it 


found to be appropriate. 


Independence of Witnesses and the OMB Members 


The Petition suggests that the OMB members of the 


Joint Board failed in their treatment of six independent witnesses 


called on behalf of the Petitioners: 


is Dr. Richard Soberman. 


2. Dr. Robert Dorney. 


a6 Dr. George Priddle. 


a5 Dr. Michael Webber. 


5. Dr. Eugene Koczkur. 
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6. Mr. Lukin Robinson. 


In support of this submission, the Petition relies on 
the witnesses' past experience and work on other projects. The 
independence of a witness does not stem from past or unrelated 
work but from the nature of his or her participation and the 


approach taken in the case at hand. 


The nature of the evidence presented by these witnesses 
raises serious questions about the quality of their work and the 
legitimacy of their conclusions. As a result there is good 


reason to question their true independence. 


For the purposes of this proceeding, the Joint Board 
ordered that witness statements be prepared outlining the 
evidence of each prospective witness in order that the opposing 
side could be advised of the nature of that evidence and that 
counsel could properly prepare. Counsel for the Petitioners 
delivered witness statements on behalf of five of these six 
witnesses (excluding Dr. Michael Webber) on or about November 22, 
1984 (Exhibit 407(a), Witness Statements). Each witness will be 


considered in turn. 


5 se Dr. Richard Soberman 


In cross-examination it became evident that Dr. Richard 
Soberman had not read the witness statement delivered on his 
behalf on or about November 22, 1984 and which was intended to 


indicate the nature of his participation in this hearing. 


To be honest with you Mr. Lederer, I have 
never read that witness statement.... 


(Evidence of Dr. Richard Soberman, Transcript, 
page 14,502.) 
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This witness statement contained fundamental conclusions 


attacking the work undertaken by the Regional Municipality: 


The evidence will be presented to support 
the witness' view that there are a number 
of transportation alternatives available to 
meet existing and future transportation 
demands which have not been given adequate 
consideration by the Region in its assessment. 


(Exhibit 407(a), Tab 3, Witness Statement of 
Dr. Richard M. Soberman.) 


It became evident on cross-examination that this 
conclusion which, by this witness statement is credited to 
Dr. Soberman, was made before he had undertaken any substantive 


work: 


oO; Dr. Soberman, the fact of the matter is that 
we have a statement on the record from you 
as to one of your fundamental conclusions 
{referring to the statement quoted above] in 
this matter prior to you having undertaken 
any intensive data research. 


A. I guess you are probably right. 


(Evidence of Dr. Richard M. Soberman, 
Transcript, page 14,502.) 


To put it differently, this witness statement containing 
fundamental conclusions was filed when the only information 
given to Dr. Soberman was background information provided to him 


by others: 


C. What is concerning me about this is that it 
would appear that you formed this rather 
basic conclusion [referring to the conclusion 
quoted above] prior to really doing any 
intensive work on this project. 


A. I think it is probably fair to say - let me 
put it to you this way; I have appeared or 
been retained to do work on OMB hearings 
where what I have told the lawyers was that 
the evidence I will produce may not be of 
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any interest to you, in fact, more often 
than not that has been the case. I probably 
have some difficulty in trying to defend 
that witness statement simply because it was 
something that was prepared very early in 
the game and it was prepared really on the 
basis of an explanation of what the issue 
was that was given to me, and it was also 
prepared I guess to some extent under the 
duress and pressure of saying that we need 
to have a witness statement which is not 
something I had experienced before. 


(Evidence of Dr. Richard Soberman, Transcript, 
pages 14,502-2.) 


Further, the evidence given by this witness was 
superficial. By way of example, he was prepared to suggest that 
the capacity of the present crossings of the Niagara Escarpment, 
as presented in the Regional Municipality's case, was 


underestimated by 103%: 


Estimates of road capacity upon which the 
deficiency estimates are based can themselves 
not be accepted with 100% confidence. These 
estimates could easily underestimate capacity 
by 10%. 


(Exhibit 496, Evaluation of the Proposed 
Mountain East/West and North/South 
Mranepomws aaw.ton Corridor by Richard 
M. Soberman, February 22, 1985, page 50.) 


On cross-examination it was revealed that these 
statements were made in circumstances in which he had made no 
effort to examine the specific work undertaken by the Regional 
Municipality's witness, Keith McLean, who Dr. Soberman conceded 
was an expert in the field. He based this 10% error on general 
observation and experience. On cross-examination, after 
consideration of the assumptions made by Keith McLean, 
Dr. Soberman conceded that this work was, in fact, conservative. 


The Joint Board recognizes this: 
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In addition, Dr. Soberman agreed on cross- 
examination that Mr. McLean was conservative 
in what he did. 


(Decision of the Joint Board, page 134.) 


Accordingly, it is likely that Mr. McLean's calcul- 


ations overestimate capacity. 


This is not the only example of the inadequacy of 


Dr. Soberman's work. The Board concludes: 


Dr. Soberman's evidence in cross-examination, 

while using three days of hearing, did not, ee 
in the Board's opinion, in any way convince 

the Board that the methodologies used by the 
proponent in its related studies were 
deficient or directed only to justification 

as opposed to need as he contended. 


(Decision of the Joint Board, page 135.) 


In conclusion, there is good reason to question the 


quality of Dr. Soberman's evidence. 


Lis Dr. R.S. Dorney 


The timing and method by which Dr. Robert Dorney 
arrived at his fundamental conclusions should be examined ina 
similar light. On cross-examination it became apparent that 
Dr. Dorney had received the Environmental Assessment documents 


on November 27, 1984. 


The various environmental assessment documents 
on the Regional highway project were provided 
to R.S. Dorney on November 27, 1984 by the 
staff of Turkstra Partners, Hamilton. 
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(Exhibit 407(b), Supplementary Witness 
Statements, Tab “5. Evidence: of 
Dr. R.S. Dorney.) 


A witness statement was delivered in his name on 
Or about November 22, 1984. This witness statement contained 


among others the following conclusions: 


Evidence will be presented to demonstrate 
that the procedure used to select a preferred 
route for the proposed major roadway was not 
adequate. In the opinion of the witness, a 
sound procedure could have led to 
Significantly different judgments on 
preserving the Red Hill Creek Valley, based 
on amenity values and environmental protection 
issues. 


The witness will describe the deficiencies 
of the environmental assessment procedure. 
The environmental protection portion of the 
project, in terms of timing of construction 
and monitoring (during and after 
construction), seems to be absent. 

Evidence will show that the nature and 


extent of potential ecological impact has 
only partially been addressed by the Region. 


(Exhibit 407(a), Witness Statements, Tab 5, 
Witness Statement of Robert S. Dorney.) 


Such conclusions are a fundamental attack on the 
process and work undertaken on behalf of the Regional 


Municipality. 


In cross-examination and as revealed in a subsequent 
witness statement filed in the name of Dr. R.S. Dorney (Exhibit 
407(b), Supplementary Witness Statements, Tab 5, Evidence of 
Dr. R.S. Dorney), it became apparent that the witness had received 
the Environmental Assessment documents only after the witness 
statement containing the substantive conclusions quoted above 
had been delivered (Evidence of Dr. R.S. Dorney, Transcript, 
page 16,460). Dr. Dorney “had no contact with respect to this 


matter until November 19, 1984" (Evidence of Dr. R.S. Dorney, 
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Transcript, page 16,463). He undertook a "fairly substantive 
reading of the material on the 17th of December, 1984" (Evidence 
of Dr. R.S. Dorney, Transcript, page 16,461). He indicated that 
he had been able to make the judgments referred to in his witness 
statement produced earlier as a result of discussions on 
November 19, 1984 with a member of the staff of counsel for the 
opponents and with Dr. George Priddle, another of the witnesses 
called on behalf of the opponents. He also relied on work done 
on another project "on the same alignment essentially" (Evidence 
of Dr. R.S. Dorney, Transcript, page 16,463), a pipeline which 
he recommended be built in the Red Hill Creek Valley area and 
an earlier reading of the Environmental Assessment done in 
conjunction with his teaching responsibilities (Evidence of 


Dr. R.S. Dorney, Transcript, page 16,464). 


The cross-examination of Dr. R.S. Dorney contained the 


following exchange: 


Q. Can we agree, in fact, that if you are 
Gorge co Cricecize a report of this 
type, you may want to go further than 
reading it and you may want to read 
some of the background documents and 
you may want to think about it and 
apply the kind of assessment you have 
talked about applying at here, your 14 
criteria? 


A That is correct. 


GS And you as an expert witness would want 
to go through that exercise and, in 
fact, you would consider it improper to 
form an opinion before you had done that. 


A. I would say that your opinions develop 
over time, yes and as the evidence 
develops and the team work develops, 
your opinions can be modified and 
adjusted over time. 


So as you go through the exercise.... 


re There is an evolutionary and learning 
process that goes on, correct. 


(emphasis added) 
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(Evidence of Dr. R.S. Dorney, Transcript, page 16,459.) 


In this case he said: ".... It was an evolutionary 
process that began on the 19th of November and proceeded forward" 


(Evidence of Dr. R.S. Dorney, Transcript, page 16,461). 


There is reason to believe that Dr. R.S. Dorney formed 
his opinion without doing any work specific to his retainer 
other than being introduced to the matter (on November 19, 1984) 
by a member of the staff of the opponents' counsel and another 
witness. He permitted opinions to be delivered in his name 
which were a fundamental attack on the Regional Municipality's 
work before the "evolutionary and learning process" which he 
agreed was part of such work was complete. There is, accordingly, 
reason to doubt the quality and true "independence" of this 


evidence. 


Further, in the course of delivering this evidence, 
Dr. R.S. Dorney indicated that he "did the environmental 
assessment for the Ministry of Transportation and Communications" 
(Evidence of Dr. R.S. Dorney, Transcript, page 16,428) and 
talked about the "context of our environmental assessment on 
the Q.E.W. for the Ministry of Transportation" (Evidence of 


Dr. R.S. Dorney, Transcript, page 16,432). 


In cross-examination, it became apparent that he was 
not involved in the preparation of the actual environmental 
assessment document. In fact, he had not read it all (Evidence 
of Dr. R.S. Dorney, Transcript, page 16,478). He was essentially 
referencing work done 13 years earlier in 1972 and which was 


included as an appendix to the environmental assessment. 


Q. Do I understand you have really 
referenced a document you are not 
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entirely, camiliar,.wath..or: yiust 
referencing that part? 


A. I am essentially referencing the piece 
we did in 1972 and I can't be familiar 
with the document in the intervening 13 


years since I was not involved in the 
study. 


(Evidence of Dr. R.S. Dorney, Transcript, page 16,483.) 


There is, therefore, further reason to question the 


quality of his evidence. 


2A Dr. George Priddle 


There is reason to question the quality of the evidence 
of Dr. George Priddle. In the updated witness statement filed 


on his behalf he makes the following observations: 


The Valley's potential to provide city wide 
open space or regional space will be 
obliterated by the development of the 
transportation corridor. 


(Exhibit 407(b), Supplementary Witness 
Statements, Tab 4, Witness Statement of 
George Priddle.) 


This is a strong statement which one would expect to 
be made only after careful consideration. In cross-examination, 
he conceded that the use of the word "obliterated" was an 
overstatement (Evidence of Dr. George Priddle, pages 16,165 
and 16,171). With respect to the Mount Albion area in particular, 
a ski hill and golf course will remain and Mountain Brow Boulevard 
which passes immediately over the top of Albion Falls will be 


removed thereby enhancing this scenic area. 


In his witness statement, Dr. Priddle in commenting on 


the Regional Municipality's public participation program suggests: 
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The public participation program carried out 
by the proponent lacks accountability. 
Reliance on "open houses" is poorly regarded 
as a public participation program. The 
method is vulnerable to "ballot fixing" and 
does not provide a proper sample. 


(Exhibit 407(b), Supplementary Witness 
Statements, Tab 4, Witness Statement of 
George Priddle.) 


In his direct examination he went further and suggested 
that the form of public information program undertaken here led 
to “manipulation" (Evidence of Dr. George Priddle, Transcript, 


page 16,028-32 and Petition, page 148).: 


These are serious allegations that one would expect to 
have been reviewed carefully. In cross-examination it was 
revealed that this witness did not know anything about the 
substance of the information that was communicated or the 
attitudes that were taken by the people who acted for the 
Regional Municipality at the time that the various parts of the 
public participation program were undertaken. That is to Say, 


by way of example: 


ls He was not present and did not know what information 


was communicated at the public information centres. 


a He did not read the newspaper advertisements. 


3. He did not attend or see the t.v. program that was 


broadcast. 


(Evidence of Dr. George Priddle, Transcript, 
page 16,176 - 16,179.) 


In cross-examination, he conceded that when one takes 


into account the public hearing which was part of this process, 
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the level of public participation offered in this case should 
not properly be considered to be "manipulation" but rather an 
example of "citizen power" (Evidence of Dr. George Priddle, 


Transcript, page 16,174). 


Finally, in his direct evidence, he suggested that 
there was insufficient park space in the Regional Municipality 
particularly in the eastern part of the City of Hamilton. The 
figures he used took into account only the holdings of the 
Hamilton Region Conservation Authority and no other public 
agency such as the City of Hamilton (Evidence of Dr. George 
Priddle, Transcript, pages 16,159-60) . In cross-examination, he 
conceded that based on current guidelines there was a SuTDIUEMOE 
park space. A review of the park acreage available in east 
Hamilton, excluding the Red Hill Creek Valley, reveals that 
there is in excess of 3,000 acres available (Evidence of 


Dr. George Priddle, Transcript, pages 16,100 - 16,105). 


Accordingly, there is reason to doubt the quality of 
this evidence. It did not indicate that construction of the 
road will "greatly disturb the equitable distribution of primary 
open space in the City" (Petition of the Hamilton Region 


Conservation Authority, page 10). 
4. Dr. Michael Webber 


There is good reason to doubt the quality of the 


evidence of Dr. Michael Webber. 


His witness statement contains a chart upon which he 
based his projections for future employment in the Bayfront 
area (Exhibit 407(b), Tab 2, Witness Statement of Michael 


J. Webber). This chart suggests that the source of current 


data, as opposed to forecasts, is Scott's Industrial Directory. 
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On cross-examination it became apparent that some of this 
information came, not from this directory, but from newspaper 
articles. Further, employment figures shown as representing 
employment in 1984 are based on employment figures for 1982. 
Finally, Scott's Industrial Directory relies on phone calls to 
employers as the method of data collection. It became evident 
in cross-examination that companies are not always consistent in 
their approach and that the numbers they provide are not always 


reliable. 


There was good reason for the Joint Board to question 


the quality of this evidence and it was found to be unreliable: 


However, on cross-examination, it became 
quite apparent that the present employment 
figures and estimates of future employment 
used by Dr. Webber were unreliable. Even 
after several attempts to get better 
information by Dr. Webber and by counsel for 
The Save the Valley Committee who obtained 
letters from the personnel offices of the 
companies involved, the Board considers 
Dr. Webber's estimate of the future employment 
in the Bayfront industrial area to be 
entirely unreliable. 


(Decision of the Joint Board, page 147.) 


Se Dr. Eugene Koczkur 


There is reason to doubt the quality of the evidence 
of Dr. Eugene Koczkur. This witness presented evidence as to the 
impact of dust emissions and increased noise arising from the 
operation of the facility. There are many roads in many cities. 
Both cars and roads are a fact of modern life. Much is known 
about the noise and dust they generate. Most do not have the 
kind of setbacks and natural protections that will exist when 
this facility is built. Nonetheless, the essence of this 


witness' evidence was that more work shovld have been done. 
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He suggested that consideration should be given to 
"unmitigated noise" when existing topography and man-made 
structures will mitigate any noise created by the operation of 
this road. In these circumstances, unmitigated noise is a 


meaningless consideration. 


He suggested that unmitigated noise contours should be 
prepared although the Regional Municipality's witness in this 
area, Dr. A.D. Lightstone, indicated that they would be 
impractical and so complex as to be of no use. Further, 
Dr. Koczkur suggested that detailed noise studies should have 
been undertaken with respect to all 15 alternative road alignments 
even though they may go through fully developed areas where the 
mitigation being proposed is not available and in circumstances 
where the work performed with respect to this proposal indicates 


that all applicable guidelines will be met. 


Much the same is true with respect to his evidence in 
relation to dust emissions. He suggested a potential level of 
dust emissions well beyond anything established in any of the 
work referenced by the Regional Municipality's witness in this 
area, Dr. Sydney Barton. No reason was given as to why dust 


emissions would be so unusually high in this case. 


This evidence is not helpful. It will always be 
possible to suggest more work. The question is: is there any 


cogent reason suggesting a need for this additional work? 
The Board finds: 


From a thorough review of Dr. Koczkur's 
evidence, the Board does not feel it is too 
helpful by way of assisting in this decision 
since it primarily consisted of opinions 
that the environmental assessment was 
lacking in many respects concerning air 
quality and noise and only suggested further 
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studies for which there was no real evidence 
that the results would be changed in any way. 


(Decision of the Joint Board, page 152.) 


6. Lukin Robinson 


There is reason to doubt the quality of the evidence 


of Lukin Robinson. 


Mr. Robinson is a demographer who gave -evidence with 
respect to a wide range of topics from modelling techniques to 
the potential for future industrial development. In his evidence 
he put forward a different set of assumptions as to future 
population, population distribution and household size than did 
the Regional Municipality. He misunderstood portions of the 
Regional Municipality's evidence. There is no particular reason 
why his assumptions should be accepted over those of the regional 
planning staff. Some of his evidence was superficial. He 
suggested in direct examination that the service sector would be 
the growth area of the economy. Later he conceded that one 
would have to examine particular industries to determine how to 
approach efforts to attract new business and that some 
manufacturing industries are growing whereas some service sector 


industries are not. 


In summary, it is easy to make a blanket statement 
that witnesses are “independent" as a result of the non-existence 
of any relationship with the Regional Municipality. Only an 
examination of their approach and their evidence in the particular 
case can demonstrate whether that "independence" has been 
confirmed. Here, with respect to each of the six witnesses 
referred to in the Petition, there is reason to doubt the 


quality and reliability of that evidence. In each case, it was 
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open to the Joint Board to find that this evidence should not be 


accepted in preference to the evidence of the Regional 


Municipality's witnesses. 


The Petition and the Petition of the Hamilton Region 


Conservation Authority suggest that the OMB members of the Joint 


Board set an unusually high test with respect to accepting the 


evidence of the witnesses called in opposition to the project. 


Petitione 
such test 


following: 


Mr. Ball seems to imply that the only way 
that opposition to the Region could be 
convincing would be for it to develop a new 
Original, comprehensive and economic 
alternative. That is clearly impractical 
and clearly contrary to the principles of 
the Environmental Assessment Act. 


(Petition, page 123.) 


The phrase "seems to imply" indicate that the 


rs are not, themselves, convinced of this view. 


No 


is being set. What the Joint Board does say is the 


With respect to the evidence of Dr. R.S. Dorney: 


Here, again, the evidence of this witness 
consisted entirely of criticism of the 
proponents environmental assessment and 
offered little or nothing in the way of 
showing that had his suggestions been 
carried out that the results would have been 
any different. 


(Decision of the Joint Board, page 146.) 


With respect to the evidence of Dr. George Priddle: 


...-Dr. Priddle's evidence was restricted to 
criticism of the proponents submission and 
no alternate suggestions were offered. 
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(Decision of the Joint Board, page 144.) 


These quotations do not set out the test referred to 
above. They do not set out any test. These comments simply 
underline the obvious: it is easy to criticize when the critic 
bears no responsibility for the work undertaken and is unlikely 
to be required to demonstrate the validity of the criticisms. 
Such criticisms should only be undertaken with care. It was 
open to the Joint Board to find that care was not present in the 


work of the six witnesses and relied upon by the Petition. 


Contrary to the position taken with respect to these 
six witnesses, the Petition contains a blanket condemnation of 
the acceptance by the OMB members of the evidence of the witnesses 


who appeared for the Regional Municipality. 


For example, the evidence of Dale Turvey and Keith 
McLean is attacked because the Petitioners believe that the 
interests of the company which they represent may obtain further 
business with respect to this project. The suggestion is that 
these considerations override their professional integrity and 
objectivity. This allegation arises on the basis of implication 
and innuendo. The author of the dissenting reasons rejects this 


allegation: 


I wish to state at the outset that there is 
no evidence whatsoever to indicate that the 
employees of DeLCan who testified at the 
hearing, presented to the Board anything 
other than their unqualified professional 
Opinions upon the matters in issue, and I 
want to make it clear that my reasons for 
decision on this application were not 
influenced in any way by the submissions of 
Mr. Turkstra in this regard. 


(Decision of the Joint Board, page 309.) 
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In summary, the Petition contains an unsupported 
attack on the integrity of many people and these allegations 


should be disregrded. 


The Petition goes even further in suggesting that 
there is something inherently wrong in the fact that the OMB 
members accepted the evidence of Harold Jennings. Mr. Jennings 
was called as a witness on behalf of the Hamilton Trucking 
Council. Mr. Jennings has spent 49 years in the trucking 
business mainly in the Hamilton area (Decision of the Joint 
Board, page 111). He was, as the Petition concedes, "a practical 
person with direct experience in what had happened in this 
community over the past several decades" (Petition, page 121). 
He was, through his experience able to give a history of the 
trucking industry in the Hamilton area and difficulties 
experienced by that industry. He was, thereby, able to underline 
with practical experience, portions of the Regional Municipality's 


case. This is entirely appropriate in the circumstances. 


The QEW Interchange and the OMB Members 


In its attempt to discredit the Decision of the Joint 
Board, the Petition under the heading "Further Errors in the 
Decision of the OMB members ae the Joint Board" (Petition, 
page 141) raises questions dealing with the link between the new 
expressway and the Queen Elizabeth Way. It misrepresents and 
misstates the situation. The Petition alleges that no 
environmental assessment was carried out with respect to this 
part of the project and that it was not properly before the 


Joint Board. 


During the course of the hearing, this was all fully 
argued before the Joint Board. The Joint Board's ruling is 


quoted in its Decision (Decision of the Joint Board, pages 
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99-100). The Petition suggests that "the OMB members acceded 
in an elegant move by the Regional Municipality that avoided the 
Board from having to come to grips with a glaring omission" 
(Petition, page 144). In fact, the ruling made by the Joint 
Board with respect to these questions was a ruling of the entire 
Board and was delivered by the author of the dissenting reasons. 
The suggestion that this was an "elegant move" is unnecessary 
hyperbole. In view of the approach taken in the Petition 
it may be necessary to quote the Joint Board's ruling with 


respect to this matter: 


THE CHAIRMAN: 


We have considered the arguments put forward 
by counsel with regard to the issue of 
whether or not the north-south expressway 
from a point north of Brampton Street to 
where it intersects with the Queen Elizabeth 
Way, including what has been referred to at 
this hearing as the Red Hill Creek Interchange 
with the Queen Elizabeth Way, is included 
properly within the proponent's application 
and therefore will be included in the 
Board's decision. 


Mr. Lederer has taken the position that the 
interchange connections of the expressway 
with the Queen Elizabeth Way, and for that 
matter the east-west arterial with Highway 
403, are part of the overall undertaking 
proposed and have been dealt with as such in 
the Environmental Assessment and supplementary 
environmental assessment documentation. 
Mr. Turkstra takes an opposing view and says 
the interchange and modifications to the 
Queen Elizabeth Way, required as a result of 
constructing the interchange, are not 
included in the proponent's application, for 
tivetMinbstrytor Transportation and 
Communications is not the applicant before 
us, nor has it completed an environmental 
assessment of the interchange or the resultant 
changes to the Queen Elizabeth Way. 


The Board has concluded that the undertaking 
as put forward by the Region does include 
within it the concept of connecting the 
east-west arterial to Highway 403 and also 
the north-south expressway to the Queen 
Elizabeth Way and accordingly it is properly 
before this Board for the following reasons: 


(1) The undertaking has been described by 
the Region from the outset as, and I 
quote: 
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An undertaking to develop and construct 
the Mountain east-west and north-south 
transportation corridor to connect 
Highway 403 in Ancaster to the Queen 
Elizabeth Way in the eastern portion of 
the City of Hamilton. 


The concept of the undertaking is a 
transportation corridor within the geographic 
limits terminating at Highway 403 on the one 
end and the Queen Elizabeth Way on the 
other. To describe it otherwise within the 
concept put forward in several months of 
hearings would make no sense whatsoever. 


(2) The Ontario Divisional Court, in its 
decision in Re: Ontario Hydro Eastern 
Ontario stated case released February 25, 
1985, held, in response to the questions 
posed that, and I am not quoting but 
the gist of it is that the proponent 
and only the proponent delineates the 
undertaking under The Environmental 
Assessment Act and the Board has no 
jurisdiction to approve any alternative 
undertaking other than that proposed by 
the proponent. If the Board is not 
satisfied with the undertaking as 
proposed it must reject the undertaking. 


In this application we find that the Region 
implicitly included the interchanges as part 
of the undertaking and accordingly it is now 
before us. The fact that the interchanges 
with provincial highways are under the 
jurisdiction of the Ministry of Transportation 
and Communications does not in our view 
exclude them from consideration by this 
Board as part of the application, and in 
circumstances where the Ministry of 
Transportation and Communications has 
participated throughout the planning of the 
overall undertaking and has indicated its 
willingness to fund Stage 1, and to discuss 
at the end of Stage 1 the future allocations 
and scheduling of the remaining portions of 
the project, and the Board accepts the 
Minister's letter dated September 24, 1984, 
as a future commitment to participation in 
the total project. 


The matter therefore is what impacts arise 
from the construction of such interchanges 
and counsel may put forward in evidence 
anything in this regard for our consideration. 


Although this ruling may be the subject of 
further submissions by counsel in argument, 
this Board is prepared to continue with this 
case on the basis that the interchanges are 
now properly before us and have been properly 
before us throughout. That concludes our 
ruling with respect to that issue. 


(Decision of the Joint Board, page 99-100.) 
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There is nothing in the dissenting reasons to suggest 
that the author wished in any way, based on anything that 
happened subsequent to the ruling noted above, to change or 
amend these reasons or his view of the appropriateness of the 
inclusion of the interchange with the Queen Elizabeth Way within 
this Environmental Assessment. It may be of interest to note 
that he found the Environmental Assessment "acceptable" as that 


term is understood by the Environmental Assessment Act. 


The evidence before the Joint Board indicated that the 
interchange with the Queen Elizabeth Way fell, aecthe quotation 
above notes, within the proper jurisdiction of the MTC and 
accordingly the evidence before the Joint Board indicated that 
that interchange would be built by the MTC. Nonetheless, a full 
environmental assessment of this area was presented in evidence 
before the Joint Board. The effect of noise and dust emission 
on residential properties was considered along the entire length 
of the proposed road. Hydrological considerations examined the 
potential impact on the entire valley area including that north 
of Barton Street where the jurisdiction of the MTC began. As a 
result of the government review, the marsh areas at the northern 
limit of the proposed road (and in the area where the MTC has 
jurisdiction) were examined and evidence presented to the Joint 
Board (Exhibit 180, Environmental Assessment Submissions, 
Supplementary Documentation, Part E). As a result of a concern 
raised during the course of the hearing, the Regional 
Municipality's hydrologist Larry Thompson considered the impact 
of the road on the Windemere Basin which is immediately adjacent 
to the Hamilton Harbour and well within the area where the 
construction of the road will come under the jurisdiction of 


the MTC. 


The interchange with the Queen Elizabeth Way is part 


of the Environmental Assessment and part of the road that will 
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be built. Contrary to the Petition, the concept of a link has 
been approved. The difficulty arises because the plans for the 
Queen Elizabeth Way have not yet been finalized. Leonard 
Dutchak, the Area Manager of the Planning and Design Office of 
the Central Region of the MTC gave evidence. He indicated the 
possible configurations for the roads that would make up the 
interchange. The Joint Board, accordingly, had before it the 
parameters within which the interchange will be built. It has 
approved the project and the concept of the interchange within 


those parameters. 


' 


: et ; 


7 
me 


# on. v9 
son its 
shige rit Sit) ht 


evad sant dase 


ets ri sated ae amen, rd fn so of 


ot > ar 
@ea 1 ified 9c. ubiW’ #6 guitar sie. aus Aoitiw wit 
‘ oa > 
Hicelw sega ito 24901 682 ‘To teaan0 eet 7 bas enn ad an 
a ' ~ > ae y - 


> _ 
me 


-177- 


PETITION OF THE HAMILTON REGION CONSERVATION AUTHORITY 


The Petition of the Hamilton. Region Conservation 
Authority raises essentially the same points as contained in the 
Petition of the Save the Valley Committee. It is referred to 


from time to time throughout this document. 


The Hamilton Region Conservation Authority has an 
additional concern. As part of this proposal, an application 
was made to the Hamilton Region Conservation Authority to permit 
"the straightening, changing, diverting or interfering...with 
the existing channel of a river, creek, stream or watercourse" 
(Conservation Author itgesvAchyeRIS 50s 1980, M'c.¥ 857s. "28 (1) (Bb), 
in this case the Red Hill Creek. At the same time, an application 
was made with respect to the "placing...of fill of any kind in any 
Aetfiuned ~partmomesithes.area over which the ‘authority vhas 
Vwersasaiction” ‘(Conservation Authorities Act,. Ss. Zell iGeoe 
Before refusing such permission the Conservation Authorities Act 
requires that an authority, or where the power to issue permission 
has been delegated to its executive committee, the executive 
committee of the authority shall hold a hearing (Conservation 


Authorities, Act, is.2265))- 


In this situation, it became evident that such a 


hearing would be required. 


In view of the intent of the Consolidated Hearings 
Act, 1981, that where more than one hearing is required for a 
single undertaking, those hearings should be consolidated a 
regulation was promulgated pursuant to the Consolidated Hearings 
Act, 1981, s. 2 joining this hearing to the other proceedings 


before the Joint Board. 
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Evidence was led before the Joint Board and it found 
that following construction the "Valley would be in conformity 
with the flood control and conservation criteria of the authority" 


(Decision of the Joint Board, page 194). 


As a result of this finding, the Joint Board has ruled 
that "the Hamilton Conservation Authority be directed to issue a 
permit pursuant to Section 28(3) of the Conservation Authorities 
Act" (Decision of the Joint Board, page 202) subject to certain 
terms and conditions set out in Schedule "C" attached to the 


Decision (Decision of the Joint Board, page 209). 


The issue was properly before the Joint Board. The 
Joint Board has conducted a full hearing and has made the 
decision it feels to be appropriate based upon the evidence 


presented at the hearing. 


The Hamilton Region Conservation Authority continues 
to have whatever power and responsibility it has in any 


circumstance where such a permit is issued. 


The Hamilton Region Conservation Authority has 
steadfastly opposed this project. It has joined those in 
opposition. It has retained the same counsel and thereby made 
the same allegations with respect to the Environmental Assessment 
process and to the actions of those who were involved. Having 
determined to adopt this stance the members of the Hamilton 
Region Conservation Authority must have been aware that it was 
possible that they would not be able to sustain their position 
before the Joint Board. There is no guarantee or success. The 
Petition of the Hamilton Region Conservation Authority appears 
to suggest that while this matter was properly before the Joint 
Board it nonetheless was not possible that the Hamilton Region 
Conservation Authority would be unsuccessful and that the Joint 


Board would order that the permit be issued. 
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PETITION OF THE LIMERIDGE ROAD 
PROPERTY OWNERS INTEREST GROUP, INC. 


The Petition of the Limeridge Road Property Owners 
Interest Group, Inc. alleges unfair treatment at the hands of 
the Regional Municipality of Hamilton-Wentworth. It is a highly 
emotional document which speaks in general terms of "years of 
municipal scheming and intransigence" (Petition of the Limeridge 
Road Property Owners Interest Group, Inc., page 8). It also 
expresses the certainty that when these lands are purchased "it 
is not a question of us 'feeling' that we have or will receive 
less than what our lands are worth. We know" (Petition of the 


Limeridge Road Property Owners Interest Group, Inc., page 10). 


The use of such language does not mean that the 
allegations behind them are an accurate reflection of what has 


taken place. By way of example, the Petition suggests: 


One family in our original group, because of 
their inability to sell their lands in the 
open market, lost their home to the first 


mortgage company. The Region purchased this 
family's home from the first mortgage 
company for the amount of the first mortgage, 


after the family had lost it. The family 
lost its entire equity when the property 


could not be sold on the open market. 


(Petition of the Limeridge Road Property 
Owners Interest Group, Inc., page 10.) 


This does not tell the whole story and, therefore, 
misrepresents the situation. Evidence supporting this allegation 
was led before the Joint Board through Mrs. Rizzi, one of 
the members of the family in question. With the consent of 
counsel for this group, the Regional Municipality's counsel was 
permitted to make certain statements derived from information in 
the Regional Municipality's files and, in order to expedite 


these proceedings, it was agreed that these statements should be 
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treated as factual and as evidence by the Joint Board (Transcript, 


page 19,581). 


The evidence showed that Mrs. Rizzi purchased the home 
for $60,000. She was unable to meet the mortgage payments and, 
therefore, offered it for sale at the same price. Apparently, 
no offers were received. The Regional Municipality estimated 
the value of the home to be $46,000. The mortgage company 
acting under power of sale listed it for sale for $44,000. 
Under such circumstances a mortgage company was bound by law to 
obtain a fair market price. The mortgage company, therefore, 
confirmed the Regional Municipality's view that the property was 
overpriced at $60,000. The Regional Municipality mUbenaaea tne 
home for the asking price of $44,000 and then spent $11,000 in 
improvements before it was in a condition to be rented 
(Transcript, page 19,582). To suggest that this demonstrates 
improper action by the Regional Municipality is to suggest that 
it should have rescued this unfortunate family from an improvident 
arrangement whereby it had purchased a home for more than it was 
worth and agreed to make mortgage payments which it could not 


afford. 


It is an unfortunate truth that in virtually every 
circumstance involving a project of this scale some property 
owners will be affected. Often some will remain dissatisfied. 
The municipality, however, is responsible for broader community 


interests and not just for these more narrow interests. 


The central objective of these Petitioners is to sell 
their homes, not for their value as residences, but rather 
as commercial land. For this reason, they sought to have these 
lands rezoned from residential to commercial. In 
cross-examination the following comments were made by 


Mr. R. MacLeod, a leading member of this group: 
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Q. I see. I take it that the purpose of 
rezoning the lands for commercial would 
be to make them worth more money? 

A. The request for rezoning was to make 
the lands worth=--to allow us to sell 
them for what they were worth or what 
we were entitled to, yes. 

Q. So you wanted to get more money out of 
the property than you thought you could 
get if it was zoned for residential? 

A. We know what we were offered for 
residential and we knew it wasn't right 
and that is why we went, yes. 


Q. But the purpose of doing this would be 
to get more money? 


A. Money isn't a dirty word and if it's 


worth a certain price, that is what we 
are entitled to. 


(Evidence of R. MacLeod, Transcript, pages 1794-5.) 


The question of whether these lands should be rezoned 
is independent of any consideration concerning the approval of 
this road. It was not properly within the jurisdiction of the 
Joint Board nor was it a proper subject matter for this hearing. 
The question of rezoning has been fully considered by the 
Council of the City of Hamilton at which time it was refused. 
This was appealed to the OMB which found in favour of the home 
owners. It was then petitioned to the Honourable Lieutenant 
Governor-in-Council which overturned the decision of the OMB. 
An action has been launched by these Petitioners in the Supreme 
Court of Ontario seeking to quash the decision of the Honourable 


Lieutenant Governor-in-Council. 


The application for rezoning was based on the view that 
the area has changed significantly since these homes were 


purchased. 


A number of us have lived in our present 
homes since before 1967. Mr. and 
Mrs. MacLeod, for example have lived here 
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Since 1951. Their home and lands were 
purchased for a secure retirement. Now they 
are retired, they are locked into the 
property. 

In the intervening years, our neighbourhood 
has changed drastically. The changes are 
well documented in the first decision of the 
Ontario Municipal Board. Basically, Upper 
James Street is a major commercial artery 
and our neighbours are such businesses as 
pizza parlours, chicken shops, taverns, and 
Similar fast food or fast drink places, all 
located on a four lane major road that 
operates as a major north-south artery. 


(Petition of the Limeridge Road Property 
Owners Interest Group, Inc., page 6.) 


Undoubtedly the area has changed. The fact remains 
that lands in this area were being used for commercial purposes 
for many years. In examination in chief Mr. McLeod made the 
following comment with respect to the land uses in the area at 


the time he purchased his home: 


The property to the north of us on Upper James 
Street was maybe 85% commercial. There 
were a few single family dwellings to 
the north of us. To the south of us there 
was a hotel or a beverage room, as we were 
want to call them at that time, and the 
balance was basically single family 
residential to the south of us. 


(Evidence of R. MacLeod, Transcript, page 19,459.) 


It seems fair to conclude that these lands were 
purchased in the hope that no further commercial development 
would occur despite the proximity of commercial lands or in the 
hope that commercial development would increase thus causing the 
value of these lands to escalate. In either case, the purchaser 
willingly assumed an attendant risk. le ieeunneabistic to 
expect the municipality to protect him from the outcome of these 
decisions. In order to realize on the latter possibility the 


effort to rezone was undertaken. Taking into consideration the 
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welfare of the community as a whole, the municipality petitioned 
the Honourable Lieutenant Governor-in-Council and was successful. 
All of this occurred outside any consideration of the road and 


is not relevant here. 


The Petitioners say that the proximity of the road has 
effected a freeze on their lands and that to overcome this "we 
have from the beginning pleaded with the municipality to refer 
the question of value voluntarily to the Ontario Municipal Board 
under the Expropriations Act" (Petition of the Limeridge Road 
Property Owners Interest Group, Inc., page 11). In other words, 
they sought to have their lands expropriated prior to the road 


being approved. 


The difficulty with this proposition can be seen when 
one considers the position taken on behalf of these Petitioners 
before the Joint Board and in the Petition itself. These 
Petitioners were represented by the same counsel who acted for 
those opposing approval of the road. The Petition indicates “in 
our respectful submission, this road is not needed, has great 
prospect for harm to the community, and the decision of Mr. Ball 
and Mr. Henderson should be reversed" (Petition of the Limeridge 
Road Property Owners Interest Group, Inc., page 14). These 


Petitioners have formally opposed the approval of the road. 


If it is not approved, the Regional Municipality will 
have no need for the land. It has already purchased lands 
on the right of way from willing sellers and has indicated that 
it will continue to do so prior to approval. These Petitioners 
seek to have the land expropriated and to take the Regional 
Municipality through the full appraisal and hearing process in 
order to create the opportunity to argue that they should be 


compensated on the basis of commercial values. In other words, 
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they want to have it both ways. They wish to oppose the road 


but force expropriation as soon as possible. 


The Joint Board notes: 


[The Limeridge Property Owners] now seek 
some assurance that their properties will be 
expropriated at an early date and at 
reasonable consideration. This Board has no 
jurisdiction to make such an order. The 
Region did submit in evidence an argument 
that, if this application were approved then 
the Region would proceed to expropriate 
these properties, but there is no assurance 
that that will in fact be done at an early 
date. 


(Decision of the Joint Board, page 193.) 
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COSTS 


As part of its ruling the Joint Board has ordered the 
Regional Municipality of Hamilton-Wentworth to pay $150,000 in 
costs to the opponents. The Petition asks that a further award 
be made. In doing so, the Petition asserts that "our role in 
the hearing was commented on by the Board, speaking unanimously 
on several occasions, as essential to the ability of the Board 
members to reach an informed and balanced decision in terms of 
the public interest" (Petition, page 165). The Petition extracts 
several quotations of the Chairman of the Joint Board made on 
behalf of the Board and characterizes them as "highlights from the 
unanimous decisions of the Board on our role in the hearing and 
the importance of our role to the proper exercise by the Joint 


Board of its jurisdiction" (Petition, page 166). 


In fact, these quotations deal with general principles 
petating, to, the Joint, Boards duty. to consider the’ public 
interest, the ability of parties to participate and the need to 
encourage the widest possible public participation (Petition, 
pages 166-7). There is no specific reference to the contribution 


of these Petitioners or of any of the opponents to this proposal. 


In any event, the Joint Board was aware of the 
contribution made by these Petitioners and of the accounts 
rendered by their counsel and consultants and with all of this in 
mind made the award it found was just. Reliance on general 
statements made by that same Joint Board over the course of the 
same proceedings are not a cogent reason for amending this part 


of the Joint Board's decision. 


The difficulties with this request are compounded by 
the fact that one of the opponents to this road, represented by 


the same counsel as the other opponents, is a public agency, i.e. 
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the Hamilton Region Conservation Authority. The Authority is 
funded by taxpayers' dollars and, in these circumstances, 
arbitrarily limited its participation to some $10,000. This 
raises the question of whether a public agency that wishes to 
oppose a particular project should be permitted to "ride on the 
coattails" of ratepayers groups and thereby avoid the complete 
commitment to their position required by a decision to retain 


counsel. 


The implication behind the position adopted in the 
Petition is that only if the opponents are funded to the level 
requested can they be truly "heard" by the Joint Board. There 
is a difference between being heard and being able to launch a 
full and uncontrolled frontal attack upon the actions of a 
municipal government. The implication is that, by definition, 
Municipal government cannot be trusted and that it acts 


independently of the people who elect the municipal council. 


The decision to proceed with this project is the 
decision of the majority of the population of the Regional 
Municipality as expressed through their elected officials. To 
permit funding, at the proposed level, from taxpayers' dollars 
of groups representing fewer than 500 people (out of approximately 
420,000) in order to permit the kinds of attacks undertaken here 
leads to the exercise of disproportionate influence by the 


minority. 


With funding at such a level, these groups would be 
free to raise any objection no matter how frivolous; to conduct 
any cross-examination no matter how repetitious; and to attack 
without constraint, responsibility or sanction the representations 


and actions of any individual. 
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If groups are to be funded in this way and to this 
level, certain responsibilities must flow from the receipt of 
those funds. The conduct of this hearing and the portion of the 
Petition that deals with the issue of costs illustrate that these 
Petitioners have not and are not prepared to act in a manner 


that justifies such expenditures. 


As indicated earlier the Petitioners are prepared 
through innuendo and false and unsupported interpretation 
of documents to suggest that over a 20 year period the results 
of this process were manipulated to reach a particular result 
although they concede that "a new assessment of the need for the 
expressway and the best place to put it" was undertaken (Petition, 


page 63). 


In making this accusation they have, in effect, 
attacked the reputation and honesty of everyone involved without 


presently a single witness to support these allegations. 


A review of the reasons of the majority of the Joint 
Board suggest that those members of the Joint Board did not find 
the cross-examinations undertaken on behalf of these Petitioners 


particularly helpful. 


TheGidainec t examination of John Barr and Leonard 
Dutchak both took one and one-half hours. Each was cross- 
examined for four days. Dale Turvey was cross-examined for 


six days following a direct examination of one and one-half days. 


In contrast, the only specific observation made by the 
author of the dissenting reasons is that the cross-examination 
of Lukin Robinson carried out on behalf of the Regional 
Municipality was "arduous". This cross-examination, though 


interrupted by other evidence thereby extending it over several 
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days, took less time than the direct evidence presented by this 


witness. 


The Petition suggests that the substance of the 
evidence of Norman Pearson "is set out in a readily available 
local history text, ‘Hamilton, an Illustrated History' by John 
C. Weaver, available in a bookstore for under $50.00" (Petition, 
page 125 and page 168). Mr. Pearson's fee follows immediately 
after this quotation. This is an unprincipled and unsupported 


attack on a well known and respected planning consultant. 


The Joint Board notes: 


Mr. Pearson received his undergraduate 
planning degree in Great Britain and practised 
in the planning field in Great Britain 
before emigrating to Canada in 1954. From 
1954 to 1956, he was employed in the planning 
field for Central Mortgage and Housing 
Corporation and the City of Toronto. From 
1956 to 1959, he was Director of Planning for 
the Hamilton-Wentworth Planning Area Board. 
From, 195905 to, 1962, he was Director of 
Planning for the Burlington and Suburban 
Area Planning Board and the Commissioner of 
Planning for) themfown !ofr Burlington. mein 
1962, he established his own planning 
consulting practice and since that time he 
has engaged in numerous planning projects, 
principally in Ontario. He has appeared as 
an expert witness before many public hearing 
tribunals, particularly the Ontario Municipal 
Board. He has at various times served as a 
lecturer and professor at McMaster University, 
Waterloo Lutheran University, the University 
of Guelph and the University of Western 
Ontario in the related areas of planning, 
geography, resources development and political 
science. 


During his period of employment in the 
Hamilton-Burlington area and continuing in 
his later private practice in this area, 
Mr. Pearson was involved in numerous projects, 
as detailed in his evidence, related to 
planning for future transportation in this 
area. His evidence is concerned with the 
historical overview of planning issues in 
Hamilton-Wentworth as those issues relate to 
the development of transportation policies. 
In that respect, his evidence supplements 
and compliments the earlier evidence of the 
first witness panel consisting of Mr. Gartner, 
Mr. Schweinbenz and Mr. Spencer. 
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(Decision of the Joint Board, pages 18-19.) 


The book referred to was never presented in evidence 
Or put to Mr. Pearson or any other witness. It was produced by 
the Petitioners' counsel in the course of his final submissions 
when he made the same assertion as referred to in the Petition. 
The proposition is that we must entirely discredit the evidence 
of a respected planner merely because the opponent's counsel 
suggests, unsupported by any evidence, that the substance of 


that evidence can be found elsewhere. 


Even in the context of these relatively informal 
hearings, there must be some limit as to what can be considered 
proper and responsible. The counsel on behalf of the Regional 
Municipality sought to respond to this submission but the Joint 
Board suggested that this was unnecessary since the book was not 


in evidence. 


If, in fact, the book does contain the same information 
and conclusions as the evidence of Mr. Pearson it may well serve 


as a confirmation of his independent work. 


Under cross-examination, Mr. Pearson said 
his standard procedure, as a consultant, is 
that he be free to give independent and 
objective advice on a project. Otherwise, 
his cross-examination by Mr. Turkstra 
revealed nothing relevant to the hearing and 
did not serve to alter his stated opinions. 


(Decision of the Joint Board, page 20.) 


The Petition, in making its submissions with respect 
to costs says that "Currie, Coopers & Lybrand was hired by the 
Region in May, 1984. During the summer before the hearings 
commenced they were engaged in preparing a brief for BILD to 


justify (without success) the economic benefits to be derived 
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from the expressway" (Petition, page 125 and page 168). This 
statement is also followed by the value of this consultant's 


account. 


Currie, Coopers & Lybrand was retained to update 
its 1978 Industrial Strategy Study done for the Regional Munici- 
pality (Exhibit 50, Report of Currie, Coopers & Lybrand) in 
preparation for giving evidence at the hearing before the Joint 
Board. After this work had been commenced, the Regional 
Municipality determined that it might be appropriate to apply 
for funding under the BILD program. Since the time of regional 
staff had already been committed to other projects and since 
Currie, Coopers & Lybrand was already working on the oncqeces: 
their retainer was extended to include preparation of the BILD 
application. It is wrong to suggest that their "original 
retainer had been to build a case to sell the project to the 
Board of Directors of BILD (Petition, page 142). There is 
nothing inherently improper about the involvement of Currie, 


Coopers & Lybrand as has been implied by the Petition. 


The Petition also misstates the role of the various 
lawyers before the Joint Board. The Regional Municipality did 
not have a "team of lawyers" (Petition, page 170). Senior 
counsel appeared at the outset of the hearing and then returned 
at the end to present a summary of the Regional Municipality's 
final submissions. He was, consulted regularly throughout. The 
Regional Solicitor attended from time to time, as any concerned 
client would, to keep up to date with the progress of the 
hearing. Essentially the case was prepared and presented by one 


lawyer and one articled student. 


On the other hand, the opponents, at different times 


were represented by five different lawyers, as follows: 
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Ae A counsel with the firm of lawyers retained by the 
Opponents made arguments at the outset of the 


proceedings but did not subsequently appear. 


2 A second counsel with the firm retained by the opponents 
presented the evidence of the Hamilton Region 
Conservation Authority and presented argument on at 


least one interlocutory application. 


35 A senior counsel from the firm retained by the opponents 


presented the majority of the opponents' case. 


4. A junior lawyer was involved throughout the proceedings. 


5. A second junior lawyer assisted "for a time". 


It is respectfully submitted that these Petitioners 
have not acted with the standard of care and responsibility that 
should be required for an award of costs at the amounts being 
sought. If such an award is made, the kind of innuendo engaged 
in and the irresponsible attack undertaken on behalf of these 
Petitioners will be confirmed as a valid tactic in such 


proceedings. 
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